Culture Bubble vs. Fine Arts Fabricators
Information for the CEO of Defendant FAF
General Information. Culture Bubble, Inc. (“CB”) operates a high-end, high-culture family resort. The resort was largely completed by last spring, although the rides and performance centers were not yet fully constructed. As a result a rush was on to complete construction before its June opening, particularly the Culture Portal and Opera House.  

The facilities required four mechanical lifts to “float” performers, give guests the illusion of participating and enable special effects. To do this CB’s operations manager needed to find a specialty fabricator of mechanical lifts and fast. CB decided to work with Fine Arts Fabricators (“FAF”) because its bid price was reasonable, the company had experience, and FAF’s president stressed their “can do” attitude. 

There was very little time between execution of the contract and CB’s target completion date of June 7, two weeks before the resort’s formal opening on June 21.  FAF’s CEO explained to the CB operations manager that the normal lead time between contract execution and delivery was 12 weeks. On March 10 the parties reached “agreement in principle”; the formal contract was executed on April 13. The contract contains handwritten language indicating that FAF would use its “best efforts to deliver the lifts by June 7,” which is 12 weeks after the agreement in principle.  The contract also states that delivery is due 12 weeks after "commencement of the contract” (12 weeks from March 10 is June 2 and from April 13 is July 6).  Each lift was priced at $60,000, for a total contract price of $240,000. CB paid an $80,000 deposit. On May 1 CB’s manager approved the design. 
As of June 7 the lifts had not arrived and the CB operations director called the FAF CEO, who explained that there had been last-minute glitches and promised delivery within three days, but this did not occur. On June 17, five days before the scheduled opening, the lifts arrived. However the base of two lifts was 10 feet by 12 feet, substantially larger than the 7 feet by 9 feet dimensions stated the May design approval. The openings on CB’s stages were 10 by 10 feet; as a result the bases of the lifts did not fit into the stage openings. FAF said the larger bases were necessary to provide the lift capacity required by the contract, and noted that the CB stages “as built” were smaller than specified in the original drawings (11 by 11). 
The operations director refused to accept delivery and CB returned the lifts to FAF. Culture Bubble’s opening was delayed for a week and it refunded $60,000 in presold tickets. CB quickly obtained temporary substitutes but had to downscale the opening production, and media reviews noted the “paucity of special effects.” CB obtained four new lifts the following winter with smaller bases and lower lift capacity. CB sued FAF in federal court seeking $1,880,000:

· $80,000 for the contract deposit, 

· $120,000 for the difference between the contract price ($60K)and cost of the replacement lifts ($90K), 

· $880,000 in lost revenues, and 

· $800,000 for loss of reputation. 

FAF counterclaimed for $100,000 in lost profits, arguing it was entitled under the contract to 14 days to cure any defect. Three months after filing, the court suggested the parties mediate.   
Confidential Information for CEO. You are outraged by this lawsuit. Over the past 25 years, you and your partner have built a successful specialty design and engineering business from nothing. FAF now employs a team of 10 engineers and has 35 employees. You had always been proud that FAF had never been sued because you never over-promise and do whatever it takes to satisfy the customer. It is common to be brought into a project that is behind schedule and work with a manager who tries to get FAF to make up for lost time. You always work to meet opening night, even if things have to be pieced together. 
After the original RFP went out and you submitted a bid to Culture Bubble, CB began to get creative with the specs – they apparently weren’t sure what they needed. CB has argued that the contract began in mid-March, when their operations manager told you they would go with FAF, but you couldn’t have started work at that point because you had no deposit and CB was still working on the specs. In fact, details were not finalized and a contract signed until a month later, on April 13.  

You are outraged at the claim that by not delivering on June 7 FAF breached the contract. These issues were specifically negotiated between you and the ops manager. You said FAF would use “best efforts” to try to achieve delivery on June 7, and if all went well FAF could make the date. But you refused to abandon the 12 week allowance that is FAF’s standard contract term. That is why CB offered a bonus of $10,000 per lift if FAF met the June 7 date. You may have told the ops manager early on that you thought you’d meet the June 7 date, but that did not change the contract and he knows it.

Unfortunately, FAF’s work did not go smoothly after you tested a prototype.  The chief design engineer was on “sabbatical” and subcontracted the design to an Australian firm, which worked up the “weights and measures” that went to CB under FAF’s letterhead.  When FAF fabricators tested the prototype it became clear that the Australians had miscalculated the dimensions of the base needed to support the weight capacity and motion of the lift. In order to insure stability the design had to be modified by increasing the lifts’ base dimensions. You do not know whether the Australian engineers reviewed the original plans when they enlarged the base dimensions.  You’ve also learned that the CB architectural plans you were given are not what was actually built.  The stage trap doors were reduced from 11 to 10 feet square.  No one informed FAF of these changes. 
The lifts FAF delivered would have “just” fit the openings as originally spec’d. However, if pressed, you would have to admit that the fit would have been quite difficult.  But if CB thought FAF was in breach because of the base dimensions, they should have given FAF an opportunity to fix the problem.. 

As to the damage claims, Culture Bubble simply can’t prove that more tickets would have been sold if your lifts were there. Moreover, any damages should start after the July 5 delivery date – and realistically after the end of July, because it would have taken time to install the lifts.

Your lawyer told you that you’ll have to pay to make this go away. You’re not happy—attorneys’ fees through trial will be at least $80,000 to $100,000, and you had to beg him to file a counterclaim for the monies owed to FAF on the contract. At this point you are sitting with four lifts in a warehouse. Unfortunately, FAF is quite cash strapped at present and does not want to throw money away on litigation, or give it to Culture Bubble. Bottom line: you are angry at the way you were treated and not inclined to compromise. 
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