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Culture Bubble v. Fine Arts Fabricators
General Information
Culture Bubble, Inc. (“CB”) operates a high-end, high-culture family resort. The resort was largely completed by last spring, although the rides and performance centers were not yet fully constructed. As a result a rush was on to complete construction before its June opening, particularly the Culture Portal and Opera House.  

The facilities required four mechanical lifts to “float” performers, give guests the illusion of participating and enable special effects. To do this CB’s operations manager needed to find a specialty fabricator of mechanical lifts and fast. CB decided to work with Fine Arts Fabricators (“FAF”) because its bid price was reasonable, the company had experience, and FAF’s president stressed their “can do” attitude. 

There was very little time between execution of the contract and CB’s target completion date of June 7, two weeks before the resort’s formal opening on June 21.  FAF’s CEO explained to the CB operations manager that the normal lead time between contract execution and delivery was 12 weeks. On March 10 the parties reached “agreement in principle”; the formal contract was executed on April 13. The contract contains handwritten language indicating that FAF would use its “best efforts to deliver the lifts by June 7,” which is 12 weeks after the agreement in principle.  The contract also states that delivery is due 12 weeks after "commencement of the contract” (12 weeks from March 10 is June 2 and from April 13 is July 6).  Each lift was priced at $60,000, for a total contract price of $240,000. CB paid an $80,000 deposit. On May 1 CB’s manager approved the design. 
As of June 7 the lifts had not arrived and the CB operations director called the FAF CEO, who explained that there had been last-minute glitches and promised delivery within three days, but this did not occur. On June 17, five days before the scheduled opening, the lifts arrived. However the base of two lifts was 10 feet by 12 feet, substantially larger than the 7 feet by 9 feet dimensions stated the May design approval. The openings on CB’s stages were 10 by 10 feet; as a result the bases of the lifts did not fit into the stage openings. FAF said the larger bases were necessary to provide the lift capacity required by the contract, and noted that the CB stages “as built” were smaller than specified in the original drawings (11 by 11). The operations director refused to accept delivery and CB returned the lifts to FAF. Culture Bubble’s opening was delayed for a week and it refunded $60,000 in presold tickets. CB quickly obtained temporary substitutes but had to downscale the opening production, and media reviews noted the “paucity of special effects.” CB obtained four new lifts the following winter with smaller bases and lower lift capacity. CB sued FAF in federal court seeking $1,880,000:

· $80,000 for the contract deposit, 

· $120,000 for the difference between the contract price ($60K)and cost of the replacement lifts ($90K), 

· $880,000 in lost revenues, and 

· $800,000 for loss of reputation. 

FAF counterclaimed for $100,000 in lost profits, arguing it was entitled under the contract to 14 days to cure any defect. Three months after filing, the court suggested the parties mediate.   
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