Culture Bubble v. FAF
Confidential Information: Attorney for Culture Bubble

Culture Bubble, Inc. (“CB”) operates a high-end, high-culture family resort. The resort was largely completed by last spring, although the rides and performance centers were not yet fully constructed. As a result a rush was on to complete construction during the spring, particularly the Culture Portal and Opera House.  

Each facility required two mechanical lifts to “float” the guests into the illusion of participating and enable special effects. CB’s operations manager needed to find a specialty designer and fabricator of mechanical lifts, and fast. CB decided to work with Fine Arts Fabricators (“FAF”) because its bid price was reasonable, the company had experience with lifts, and FAF’s president, Fran Douglas, stressed their “can do” attitude. 

There was very little time between execution of the contract and CB’s target completion date of June 7, two weeks before the resort’s formal opening on June 22.  FAF’s Douglas explained to the CB operations manager that the normal lead time between contract execution and delivery was 12 weeks. About March 10 the parties reached “agreement in principle,” but the contract wasn’t executed until April 13. The contract contains handwritten language indicating that FAF would use its “best efforts to deliver the lifts by June 7,” 12 weeks after the agreement in principle.  The contract also states that delivery is due 12 weeks after "commencement of the contract” (12 weeks from March 10 is June 2 and from April 13 is July 6).  Each lift was priced at $60,000, for a total contract price of $240,000, and CB paid an $80,000 deposit. On May 1 CB’s manager approved the design. 
As of June 7 the lifts had not arrived and the CB operations director called the FAF CEO, who explained that there had been last-minute glitches and promised delivery within three days, but this did not occur. On June 17, five days before the scheduled opening, the lifts arrived. However the base of two lifts was 10 feet by 12 feet, substantially larger than the 7 feet by 9 feet dimensions stated the May design approval. The openings on CB’s stages were 10 by 10 feet; as a result the bases of the lifts did not fit into the stage openings. FAF said the larger bases were necessary to provide the lift capacity required by the contract, and noted that the CB stages “as built” were smaller than specified in the original drawings (11 by 11). 
 FAF said the larger bases were necessary to provide the amount of lift capacity required by the contacts, and noted that the “as built” CB stages had openings for lifts smaller than specified in the original drawings. 
The operations director refused to accept delivery and the lifts were returned to FAF. Culture Bubble’s opening was delayed for a week and it refunded presold tickets. CB quickly obtained substitute lifts but had to downscale the opening production, and media reviews noted the “paucity of special effects.” CB obtained four new lifts the following winter with smaller bases and lower lift capacity. 

CB sued FAF in federal court seeking $1,880,000:

· $80,000 for contract deposit, 

· $120,000 difference between the contract price ($60K)and cost of the replacement lifts ($90K), 

· $880,000 in lost revenues, and 

· $800,000 for loss of reputation. 

FAF counterclaimed for $100,000 in lost profits, arguing it was entitled under the contract to 14 days to cure any defect. Shortly after filing the court suggested the parties mediate and they agreed.   

Confidential information for Culture Bubble’s Attorney
You are a partner in a local law firm and were delighted to be asked to file a lawsuit on CB’s behalf. It was clear to you that CB’s interest was in getting as much money as possible from Fine Arts Fabricators. Before filing suit, you talked to CB’s Operations Manager, Ian Marcu, about his negotiations with FAF over timing of delivery.  Marcu admitted that the FAF CEO had explained FAF’s policy not to commit to delivery sooner than 12 weeks before a contract. Marcu said: 

I thought I had a contract by March 10 or so, based upon him saying that they were starting to work on the design in early March – that would have made June 7 about 12 weeks out.  Douglas said he would use “best efforts” to get the lifts here by June 7, and I suggested a $10,000 incentive per lift so that he would meet the deadline.  I couldn’t have been clearer that Culture Bubble’s opening was on June 22, and we needed two weeks to install the lifts before opening.  Why would I want a contract with no promise of delivery until July 5?  Yes, we did tinker with the exact specs, so the contract wasn’t signed until April 13, but I didn’t think they’d hold me on a technicality.  He said he would schedule the design and fabrication work to be done by June 7.  

Accepting Marcu’s story, you have taken the legal position (on CB’s behalf) that the lifts were delivered late: they were promised on June 7, weren’t delivered until June 15 and then had to be returned because they didn’t comply with specs or fit the openings.  You have made the most aggressive argument: that Creative Bubble is entitled to delay damages from June 7 until replacement lifts were obtained in December, plus return of the $80,000 deposit and the $120,000 additional cost of the new lifts. 

You have your doubts about Marcu’s story, however.  You suspect CB didn’t get around to finding a fabricator for the lifts until too late. The claim that a specific number of people didn’t come to Culture Bubble because certain performances were not as spectacular as originally intended is arguably speculative. The lack of lifts did seem to lead to mediocre critical reviews of the summer performances, with references to “flat staging” and “less than we’ve come to expect,” but it’s also possible that some people whose preview tickets were returned came to a later performance. The portion of the damages about which you are most confident is the ticket sales. CB sold approximately $60,000 in tickets for a week of “preview” performances which had to be returned. 
There is also no doubt the larger lift bases FAF delivered didn’t comply with the contract. FAF will cite a contract provision granting it 14 days to cure any defect. But the bases were almost twice as large as the design called for – 10 feet by 12 feet rather than 7 by 9 – and you have a strong argument that there was no cure except replacement, which clearly would have taken more than two weeks.  

Marcu wasn’t sure whether FAF had been provided with the original architect’s plans or had the actual “as built” dimensions when they began the design work. FAF will make much of the fact that the dimensions of the openings were reduced during construction, but the reduction was only from 11 by 11 feet to 10’ by 10’: the original “7 x 9” would have been fine in the openings as built and the dimensions of the lifts actually delivered would not have fit even the original plan. FAF should have informed Creative Bubble as soon as it realized the base dimensions would grow to 10’ x 12’.  

Given the strength of CB’s legal case, you were a bit surprised that CB’s CEO doesn’t seem terribly interested in taking it all the way to trial. You are confident that any jury award would include CB’s $80,000 deposit, plus the $120,000 difference in cost of the replacement lifts and pick up a sizeable percentage of lost revenues, a hard base damage of $200,000. You’ll also note the high lost revenue figures. You advised the CEO that your fee through trial would be $80,000-120,000 and estimated the trial would take place a year and a half from now. You told the CB CEO that he and the other managers you have met will make excellent witnesses, but you weren’t sure she was convinced.  It could be that she has bigger fish to fry, or that she just doesn’t have the instincts of a litigator.  That’s what people hire you for. 

(Marjorie Corman Aaron, April 2012.  All rights reserved.
(Marjorie Corman Aaron,  April 2002.  All rights reserved.

