Hapless Harvest: Instructions for the Lawyer
You are the lawyer for Jan Hapless. Jan slipped and fell on carrot juice at a Harvest Plenty supermarket. You filed suit on Jan’s behalf, alleging a dangerous condition in the aisle that was exacerbated by an unsafe display and poor lighting. 

   Jan denies seeing the spill before falling. S/he heard a commotion approximately 20 feet down Aisle Five between a mother and son, went to another aisle and then returned to Aisle Five. S/he read a package label before slipping. The aisle was dirty with food and sticky spots. 

   Harvest Plenty maintains that Jan was walking while reading labels. The mother testified in deposition that the carrot juice was spilled by her son, and that the boy screamed and a woman yelled “Watch it!” as the juice splashed. The parties dispute how long before Jan’s fall the spill occurred. 

     Harvest Plenty asserts that the carrot juice was easily visible, and that in any case it was not responsible for a spill that occurred just moments before the accident. Jan claims that while lying on the floor an employee with a mop came over and apologized, saying “I’m sorry I didn’t get this right away,” but that employee has not been found.

   Jan claims injuries to knee and back caused by the fall. Harvest Plenty acknowledges the knee injury, but argues that the back injury was a pre-existing condition not related to the fall. Jan asserts that the back was fine for the two previous years, after s/he began working with a personal trainer. Jan admits the knee was more painful at the time of the accident, but says the fall caused an awkward twisting in the back.  

   Jan is a senior manager in an upscale restaurant making $5000 per month. S/he is claiming special damages of $60,000: 4 months’ lost salary ($20,000) and medical bills of $40,000. Jan also seeks damages for pain and suffering, loss of mobility and quality of life. S/he is 35 years old, recently divorced and feeling unable to exercise.
     Defense counsel has told you he will move for summary judgment, arguing that under the jurisdiction’s “open and obvious” doctrine the store cannot be held legally responsible for the spill. He said, however, “Even though we have a strong case, settlement would make sense." You demanded $250,000 and the defense attorney replied, “Well then I will offer $5,000. Why doesn’t the plaintiff get serious?” After several conversations you came down to $100,000 and the defense came up to $25K. You have picked up a hint from the defense counsel that he would recommend paying about $40,000, and suspect that he might go to $45,000 – perhaps even $50,000 to $55,000.

    You strongly think that Jan should accept a settlement in that range. Your see your chances of beating the summary judgment motion at 60%, but you would have only about a 50% chance of winning at trial. With an overall likelihood of a plaintiff verdict of only 30%, and the prospect that any verdict would fall between $100K and 150K, the trial value of the case is about $40K. This makes any settlement above that amount worthwhile. 
     If the case settled for $45,000 Jan would get $30,000 after the contingency fee, from which $3,000 would be deducted to cover costs advanced to date. You would be satisfied with a settlement at $45K or higher.  

       Jan thinks you initially demanded $250,000 from Harvest Plenty to settle. S/he hasn’t heard anything since, and appears to hope that any settlement would be at least in six figures. 
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