Confidential Instructions for Cutting Edge’s Lawyer

General Information: 



Chris Jones was fired six months ago by Chris’s employer, Cutting Edge Software, for alleged failures in performance as a software development manager.  Chris had been employed for 16 years at Cutting Edge, and had worked up from a programmer position.  Until recently, Jones had always received excellent reviews and was credited with making substantial contributions to the success of the company.  At the time of the termination, six months ago, Chris’s salary was $125,000/year, plus fully paid health and life insurance, contributions to a 401K plan of approximately $6,000/year, and a few stock options (not worth anything at the moment).


A year and a half ago, Chris let co-workers know that s/he was gay and was in the process of adopting a baby with a domestic partner.  Jones claims that, shortly thereafter, s/he began getting critical reviews and was subjected to anti-gay hostility from a supervisor and co-workers.  They began to shun Chris, and an internal email between some co-workers, calling her a “pretty boy”/“dyke” and making fun of Chris’s hair, inadvertently reached Jones.  The email showed that the manager had been copied on the message and did nothing about it.  Just before Jones received notice of the termination, someone pasted on his/her chair a pornographic photo of two men/women making love.  Chris is being replaced by a co-worker of the opposite gender who is 34 years old; Chris is 43.  Other than Chris, all of the employees in the 15-person group were the opposite sex.


Cutting Edge claims that, after the adoption, Chris’s performance took a sudden nose dive and Chris started working a strict 9-5 schedule instead of the more flexible, extended hours that were typical of the software development group.  Jones often arrived at work looking sleep-deprived, and seemed to have lost focus and drive.  Increasingly critical reviews and offers of help from the company failed to turn the situation around.  The market for Cutting Edge products began to shrink during the last year or two. The Company terminated Jones, saying that it needed a smaller software development team and a more energetic manager.

  
The company offered Chris a severance package of one month’s salary ($10,400) in exchange for signing a release of any claims against Cutting Edge.  Chris turned down that offer, hired a lawyer from a small firm, and filed a claim in the state Commission Against Discrimination, alleging discrimination on the basis of sexual orientation, gender, and age, and seeking $75,000 in damages for six months’ back pay (including benefits), $150,000 for a year’s front pay (including benefits), $350,000 for emotional distress, and attorney’s fees and costs.  Jones is also seeking an unspecified amount of punitive damages.  Cutting Edge is represented by a major downtown law firm. 

           A month ago the Commission found probable cause to proceed with the case, at which point Chris’s lawyer filed the case in court.  The court has urged the parties to try to resolve the matter prior to coming in for a case management conference later in the week.  If negotiations fail, full-blown discovery will begin next month.

Confidential Information:


You are a junior partner, specializing in employment law in a downtown law firm, and you have been cultivating this client for several years.  The firm has done the corporate work for Cutting Edge, and the company is now starting to give you its employment work.  You want the CEO to be impressed with your effectiveness as a negotiator.  Winning the loyalty of this company will improve your chances of becoming an equity partner. 


At the same time, you would not be disappointed if negotiations failed.  A litigation case like this would help you with your billable hours, which during the past year have been somewhat lower than the firm target.  The discovery, discovery motions, summary judgment motion, and trial would generate a substantial amount of work.  Cutting Edge may be going through some financial difficulties, but they can clearly afford legal fees to defend a potentially embarrassing case.


You also want to impress the chair of your employment law practice group, who has told you that this should be a high five-figure case.  You see it differently, in part because of (a) the harsh email message about Chris, (b) the age differential between Chris and the replacement, and (c) the unbalanced gender composition of the software development group.


You have been told by the CEO at Cutting Edge that the company needs to be very careful about what it pays in cash for this settlement.  The CEO has told you s/he is not willing to go beyond two years’ salary ($250,000).  The CEO would consider a settlement for one year’s salary a victory, and the Board would like to see Chris get no more than a six-month severance package, or $62,500, an amount they consider generous.


You also have to be careful about the tax considerations—Jones has no evidence of a physical injury due to the “trauma” of being fired, and as a result federal tax law treats the entire payment to an employee/plaintiff as “income.” Jones would normally get a W-2 form for the settlement, just like regular salary, with taxes, social security and medicare withheld. Plaintiffs hate this. A minority of your clients, especially smaller ones, are willing to go to the edge and issue a “1099 form” for a settlement payment, knowing that the chances they’ll get in trouble for it are pretty miniscule, and if the IRS did audit and discover it, it could be settled for what should have been withheld plus interest. “1099’ing” a payment designates the money as an unspecified payment to a third party, treating the plaintiff as if they were a consultant and leaving it to them to decide how to report the money on their taxes. You don’t know your client’s attitude about this.

© 2001 David Hoffman. Modified by Dwight Golann

