Mumbai Partners
Information for Mumbai’s CEO

MedPro is a US maker of pulse oximeters, a device that monitors the oxygen flow to surgical patients under anesthesia. Over the past two decades the increasing use of oximeters has dramatically reduced patient deaths from anesthesia complications. MedPro’s device is state-of-the-art, and five years ago it decided to sell it in India. 

Marketing oximeters is unusual in several respects. First, because they monitor crucial life functions, they must be approved by health authorities and hospitals are very careful about adopting them. As a result, MedPro could expect to devote a few years to get licenses and secure adoption decisions from Indian health care providers. Second, oximeters are like computer printers and ink: The real profit does not lie in selling the device itself, but in marketing the probes used to connect the device to patients. Only MedPro customized probes can be used with a MedPro oximeter, and the probes must be replaced after each use. 

MedPro manufactures its oximeter for US$300 and sells it at wholesale to its dealers for about $450, who then sell it to doctors and hospitals for about $900. The replaceable probes cost $40 to make; MedPro sells them to dealers for $160 who market them to end users for $300 per patient. A $900 oximeter can be expected to generate roughly $15,000 in probe sales over its lifetime.

MedPro looked for a local distributor in India and settled on Mumbai Partners, a company with experience distributing medical products such as sterile bandages and gloves that was interested in moving into more profitable lines of business. MedPro and Mumbai entered into a contract which provided that Mumbai would have the exclusive right to distribute MedPro oximeters in southern India, and would use its best efforts to do so. The contract contained provisions that stated that:

(1) Either party may terminate the contract “for cause” without notice,

(2) Either party may terminate the contract on 90 days’ written notice without cause, and

(3) The contract had a one-year term and would renew annually on September 1, unless either party gave written notice it wished to terminate thirty days before the renewal date, 

Mumbai set to work to find customers and get approval from regulators and hospital committees for the MedPro oximeter. Mumbai’s oximeter sales were as follows (year 0 is this year, year 1 is last year, year 5 is five years ago, etc.)
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Behind this sales pattern is the following story. In late May of last year (year 1), MedPro’s Asia Regional Manager faxed Mumbai’s CEO, the following letter: 







May 24

Dear

     As you know, MedPro has become very concerned with Mumbai’s lack of progress in expanding the Indian market for the MedPro oximeter. MedPro has therefore decided to terminate its contract with Mumbai and to cease using it as its exclusive distributor for southern India effective July 1. 

     We are prepared to discuss Mumbai’s continuing as a non-exclusive distributor. If you wish to discuss this, please contact me at your convenience. 

Sincerely,

James Cho, Asia Regional Manager   

On May 26 Ronald Chattawa, who for two years had been Mumbai’s lead salesperson for the MedPro product, announced that he was leaving to join a competitor, Bangalore Hospital Supply (BHS). In June Chattawa began to market oximeters and supplies to his former customers, saying that BHS was now a MedPro distributor. 

Chattawa had a non-competition agreement with Mumbai that barred him from selling products to customers he had contacted while at Mumbai for five years following termination of his employment. Mumbai sued Chattawa in a local court and obtained an ex parte injunction against him enforcing the non-competition clause. 

The Mumbai CEO was outraged by what occurred and asked for a meeting with Cho, which occurred on June 10. At the meeting, Mumbai argued that MedPro had interfered with its contact with Chattawa. Cho denied any interference. MedPro denied knowing that Chattawa had a non-compete agreement, said he had told MedPro that he was going into business for himself, and said this was solely an issue between Mumbai and its ex-employee, 

Mumbai argued that the May 24 letter was legally inadequate and so the contract was still in effect. MedPro disagreed, saying that it terminated Mumbai because Mumbai’s sales in the first quarter of last year (US$150K) were below the prior year (US$190K) and failed utterly to meet the target the parties had set (US$300K). Cho pointed out that most of the sales that did occur were of replacement probes, and that Mumbai sold only half as many oximeters in the first quarter as in the corresponding quarter the year before. MedPro discontinued shipping products to Mumbai effective July 1.

Confidential Information:

You and your company have been the victim of unscrupulous corporate tactics- by a leading American corporation, and betrayal by one of your own. MedPro’s Asian boss, James Cho, conspired with your salesman, Chattawa, to steal away years of work by Mumbai building a foundation for MedPro’s success in India. 

MedPro may well have intended to cheat Mumbai from the start. It knew that it would take years of work to get the licenses needed to sell monitoring equipment with life-or-death implications, and just as long to convince India’s medical establishment, still somewhat oriented toward British products, to accept a new device marketed by an American company. The accounting personnel at Indian hospitals also realized that by buying a MedPro oximeter, they would be committing their institution to purchasing its proprietary probes for years. To get over this resistance Mumbai had to make many expensive gifts to key decisionmakers, an outlay of over US$500K; these dollars may not have been explicit in the marketing plans (they appear as general “marketing expenses”) but payments to officials are a reality of doing business. The record of expenditures is as follows: 
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Given the time and effort needed to get this product off the ground, it made no sense that MedPro would be allowed to end the relationship on a few months’ notice. You didn’t know what the contract said—written contracts are not as important in India as in the US—but MedPro’s director of marketing made clear to you before you ever signed the contract that the MedPro-Mumbai relationship would be a “long-term partnership on both sides” that required a “true commitment” by Mumbai and MedPro “as partners” for “many years.” You would never have agreed to undertake the effort without this commitment.
You took on the up-front, as the Americans call it, cost of creating a market. This was a huge commitment for Mumbai; you had only 20 employees when you started the oximeter effort and only 30 as of the time Chattawa left, with a payroll last year of about US$1.5 million. You sell other medical products, but more on the level of bandages, lab equipment, and blood pressure devices. This was a whole new level. It included getting licenses through the bureaucracy, establishing relationships with doctors and administrators at scarcely less byzantine local hospital organizations, and building a sales and technical force that could support a product more sophisticated than Mumbai had ever marketed before. As a matter of elemental fairness, this commitment by Mumbai was to be matched by a similar commitment by MedPro. 

You are sorry that sales were disappointing last year. It was in part because the market was saturated and the Indian government was having budget problems, leading to cutbacks in purchases of all kinds by state institutions. You told Cho this. Also, of course, although you did not know it at the time, in light of what you found out later, you now suspect strongly that Chattawa was scheming with Cho to leave you and set up a competing operation, so he was shifting sales to the period after he left. 
Mumbai got a court order to search the hard drive of Chattawa’s home computer.  It found emails between Cho and Chattawa over the three months prior to the May termination letter. In the emails Cho indicated, without exactly saying so, that Chattawa would become a distributor of its oximeters (for example: “In the event you leave Mumbai, we look forward to a prosperous relationship advancing MedPro’s reputation in India…”). MedPro should be ashamed of itself. You have concluded that Chattawa’s resignation and immediate hiring as a MedPro distributor was all planned out in advance, because that is exactly what happened. It’s clear that MedPro ended Mumbai’s exclusive distributorship (Chattawa got a non-exclusive contract) simply to grab the profits on sales of probes and cut Mumbai out of a legitimate return for its years of effort.
Mumbai’s profit on MedPro sales two years ago was $400K (half of the $800K in sales that year). It would have been over $500K last year, and even more this year if Chattawa had remained a loyal employee. Based on your five-year business plan, you expected profits of about $3 million, assuming an average of $600K per year, which were almost all lost (Mumbai did receive $200K in profit last year and $30K this year). 
When you talked to your lawyer
  you were made aware of some obstacles, however. Your lawyer has warned you that the contract document is not very helpful—MedPro’s lawyers put in three different clauses to let them cancel the contract on no more than three months’ notice. Your lawyer says that the letter of May 24 is probably not effective to end the relationship on July 1. Still a court might rule that the contract ended three months after the letter was sent, which would mean your profit claim would be cut off. 
That would mean a damage award of only $200K ($800K in sales two years ago, divided by 12 months is $66K per month, times 3 months) and it might be as low as $100K if the court uses last year’s sales ($400K or $33K per month times 3). 
Your lawyer  also told you that if you were to go to court, it’s also possible, that an American court would rule that the contract was terminated a year after the anniversary date, giving Mumbai fourteen months’ profits (from last July 1 to the next September 1). The most likely recovery would be somewhere between $200K and $500K. 

Unfortunately American litigation is the scourge of the world. Legal proceedings are endless and the lawyers change several times Indian rates. MedPro has fought hard so far. The American attorney asked you for a $50,000 retainer. He says that Mumbai can expect to have to pay $200K to $300K more, an amount that will largely eat up what you can expect to win at trial. 

You would not mind getting a nonexclusive sales license to sell MedPro oximeters, but you are not interested in recreating a relationship with MedPro that requires serious commitment—you would not trust their promises. It would be quite useful to have a right to buy replacement probes, provided that you pay only “most favored customer” terms, so that you can service existing oximeter customers without resort to the black market, which you’ve had to do for the past year. 
According to your lawyer it would make sense to settle for anything over $100K and the right to replacement probes, but to have to do that would be intensely aggravating. You hope to do much better. 
After you consulted with your lawyer, you read an article about mediation, and found it appealing to be able to directly confront MedPro.  You never had a chance to express to them how their abrupt notice to terminate without any warning created such an untenable situation for you. You contacted your lawyer and had him suggest mediation to the other side.  You know that a mediator will be persuaded that you have been badly treated by MedPro and perhaps enlighten them.
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