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Shanghai Technology Partners v. Green Consulting, Inc. 

Confidential Instructions for the Lawyer and Vice President of Sales for Green Consulting
You are a partner in a Los Angeles firm, or Green’s VP of sales. You are dealing with one of your first US-Asian disputes. It’s been a headache from the beginning – typical of the entire Monitor deal. There has been one bizarre allegation after another of “arrangements,” “understandings,” and the like. Don’t these people write anything down? They clearly don’t pay any attention to the written word. You have some guy running around China cutting deals with shadowy entities and then telling Green he’s owed a couple of million dollars! 
You want to make clear that the Monitor-Green transaction was not a merger or a purchase of Monitor. Green simply bought some of Monitor’s assets, including software. It did not buy any of Monitor’s obligations; specifically, Green did not assume Monitor’s obligations to STP under the contract. The transaction was “no cash”—Green paid for the assets by transferring shares of Green stock to Monitor shareholders.

Given this deal structure, you would argue that STP’s right under Paragraph 1.9 to approve any transfer of the contract was not triggered. It’s true that the asset purchase left Monitor without the software that it was supplying to STP. Your view is that if doing so violated the contract, the violation was committed by Monitor, not Green. 

Privately, however, you understand there is a risk that a court would find that Green had interfered with the STP/Monitor contract by depriving Monitor of the assets it needed to carry out its obligations. As a result there could be significant legal exposure to Green, especially if it turns out that Green lawyers knew before the asset purchase that Monitor had given STP the right to sell the software it was buying.
The allegation that STP is entitled to repayment of more than a million dollars that is owed on a USD $1.8 million “loan” to Monitor seems crazy, however. There is no documentation of any loan in Monitor’s files. STP does appear to have transferred $1.8 million to Monitor, but according to Monitor’s records that was a payment for software Monitor would supply to STP. If in fact no inventory was sent, then Monitor’s books were inaccurate and someone is in deep trouble, but that doesn’t mean Green is required to pay STP anything. If there was a loan for almost two million dollars, don’t you suppose Kim would have gotten a promissory note? You’re simply not interested in discussing the fake loan; if Kim needs to recover $1 million, $2 million, or anything close to that, he’ll have to sue Monitor and win, and Monitor has no significant assets. 

At most, you would argue, Green is liable for any commissions STP can prove it lost because it did not have access to the latest Monitor software. The best measure of how much more STP would have sold with up-to-date software is how much revenue Green has realized selling Monitor software in China since the asset purchase; that figure is only $250K. STP may be entitled to recover a 30% commission on those sales, which would total only $75K.    

Monitor/Green also has a claim: Under the contract STP must pay Monitor any revenues it receives on the sale of Monitor software after its 30% commission. Kim admits that he’s been selling older Monitor software; he therefore owes Monitor 70% of whatever STP has earned from such sales in the past year. It is not clear how much that is, but it would count against STP’s commission claim. 
Green’s goal is to resolve this mess as cheaply and quickly as possible. Green’s acquisition of Monitor has not been profitable, and it plans to spin the company off, with all its software and other intellectual property, as an independent corporation, to Monitor’s executives. Once Monitor is independent, Green has no objection to it doing any deal it wants with STP—provided that Green is not liable for it. 
You are willing to negotiate a reasonable payment in return for a general release for Green. Given the cost of litigating (probably more than $500K in legal fees) and risk of being entrapped into Monitor’s obligations, Green would, if it had to, pay as much as $500K to be rid of this matter.
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