Shanghai Technology Partners, Ltd. v. Green Consulting, Inc.
General Information

     Kyo Kim is a Korean national based in Hong Kong who has extensive contacts in mainland China. He created Shanghai Technology Partners, Ltd. (STP) to serve as the representative for foreign computer companies seeking to do business in China, and ten years ago began working with Monitor Group, a small US software company. 

     Kim dealt directly with Monitor’s owner, Roger Lyon. They agreed that Monitor would pay STP a commission of 30% of the first-year revenue on each contract STP sold, or that was sold in in China by other dealers. Monitor contracts yield first-year revenue of between $250,000 and $400,000, which resulted in a commission for STP of roughly $35K to $120K per sale.  

    The business prospered, and Kim and Lyon made changes in the relationship over time. They worked out these changes informally, and every few years signed a new contract to reflect them. Five years ago Monitor was in difficult financial circumstances. STP, at Kim’s direction, sent Monitor $1.8 million to save the company. There was no specific documentation about the payment. Monitor carried the payment on its books as “prepayment for inventory” that was to be shipped to STP, but there appears to have been no actual inventory shipment connected to the payment. STP carried the payment on its books as a loan to Monitor, but there was no promissory note or other formal documentation for this. 

     In three years ago STP and Monitor signed a new contract whose key provisions are set out on Exhibit A. It specified that STP would continue to receive the same 30% commission on Monitor software contracts, but those percentages would be applied to all revenue received, not simply first year revenue. This yield payments to STP approximately twice as high as before. This enhanced commission structure would continue until STP received a total of $1.8 million. The commissions would then revert back to the previous arrangement. 

     Monitor paid STP a total of $700,000 under the new contract. Two years ago Kim heard that Monitor was selling its software business to Green Consulting, a large American company. Kim emailed Lyon to ask for an assurance that any sale would provide for repayment of the remaining $1.1 million due under the loan. Lyon emailed back that he had a duty to represent the interests of his employees in the transaction, but would do what he could.  Kim attempted to contact the sales director of Green, but got no reply.  
     In May of last year a lawyer from Green told Kim that Monitor was selling its software business to Green and asked for financial data. Kim told the Green lawyer that under the STP-Monitor contract, Monitor could not assign rights to the software it was supplying to STP without STP’s consent. He also noted that he had not yet received his commission payment for the first quarter of last year, approximately $300,000, and asked the lawyer to check on it. The lawyer promised to get back to him but he did not hear from her again.

     In July Kim received a press release announcing that Green Consulting was acquiring the systems software business of Monitor Group in “a no-cash transaction.” Kim’s lawyer wrote to Green, pointing out that any sale required STP’s permission. The Green lawyer wrote back that Monitor had merely sold certain assets, consisting of its software, to Green and that the STP contract had been explicitly excluded from the rights Monitor sold. Green said that Monitor remained responsible for performing the STP contract. 

     Three months ago STP filed suit against Green in federal court, alleging it had illegally interfered with the STP-Monitor contract. STP claimed: 
· $300K in commissions not paid by Monitor before it was acquired by Green

· $1.1 million due under STP’s agreement with Monitor

· $600K in commissions not paid by Green on China sales it made after acquiring Monitor

· $500K in estimated future lost profits under the Monitor contract.
· Reasonable attorney fees and interest.
No court proceedings have taken place. Two months ago Green and STP agreed to mediate. 

Provisions of the STP-Monitor Contract Cited by Each Party

1 1
Monitor agrees to provide STP with the most current available forms of all system software that it markets anywhere in the world.  STP agrees to make all reasonable commercial efforts to promote Monitor Software in the People’s Republic of China…
1.3
Monitor shall pay STP 30 % of gross revenue on all contracts for Monitor software that STP or any other Monitor agent sells in the PRC. 

1.4  
This agreement shall remain in effect until such time as Monitor has paid STP total commissions under this contract of USD$1.8 million. After that figure is reached the commissions provided for in paragraph 1.3 shall be paid only on first-year contract revenue. This agreement shall then continue from year to year thereafter unless either side gives notice no later than November 1 of its intent to cancel this contract on its anniversary date in January.
1.7
STP shall provide all necessary support services for the installation of Monitor software. 
1.9
STP shall have the right to approve any sale, assignment, or subcontracting of Monitor’s obligations under this contract, which approval shall not be unreasonably withheld.
4.1
In any dispute arising out of this contract, the prevailing party shall be awarded its reasonable attorneys fees and costs. 
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