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Confidential instructions for STP


     Kyo Kim is outraged. For a full decade he worked in good faith, using his scientific knowledge and, even more important, his extensive contacts and credibility among the technical elite of the PRC, to advance the interests of Monitor. Suddenly he was dumped by the side of the road when Green came in. There would not even be a Monitor for Green to scoop up, Kim believes, but for the fact that Kim advanced his friend Lyon USD$1.8 million. Kim used his personal assets to save Lyon and Monitor.
     Kim cannot believe the insulting attitude of the Green executives. When he first heard about the transaction he tried to explore an arrangement satisfactory to all, but they ignored him. Green then assigned a low-level functionary lawyer to try to maneuver him into giving up his right of approval over any assignment of Monitor’s obligations under the contract.  When that failed, Green came up with the transparent trick of having Monitor sell its “assets” and transfer its personnel to Green, but not the “company” or the STP contracts. In fact there was never any value to Monitor other than its software assets and technical staff – Monitor is now just a shell corporation.  Green did not even have the decency to tell Kim that they were cutting him out.
      Green complains that Kim did not deliver support to newly sold software. In fact, that was never STP’s job – Kim was a marketing specialist and Monitor knew that. He had a local technical person who could do the basic work on installation, but for anything serious, which was at least half the time, Monitor representatives handled installation of the software. As to why the contract doesn’t say all this clearly, that’s Monitor’s problem. Their lawyers drafted it. Also, Kim doesn’t know why Lyon labelled the loan “prepaid inventory” on Monitor’s books; it was probably an accounting dodge to make the company look financially strong. 

     When Green dropped him Kim had to continue to do business, so he arranged to sell older Monitor software to PRC clients, on which he would owe Monitor 70% of the revenue (after STP’s 30% commission). He also believes Green has made major sales in China since buying Monitor; STP is owed a 30% commission on all of Green’s China sales. 

     Kim is a bit concerned that U.S. courts will not understand Asian business practices, including the practice of advancing money to business partners on an informal basis. That’s a reason to get the issue resolved in mediation.  He’d settle the case against Green for: 
· The $300K in commissions Monitor owed him before the sale. 

· Continuation of the Monitor contract until STP receives the $1.1 million still owing on the loan.

· STP’s 30% commission on Green’s sales of Monitor software in the PRC. The lawsuit claims the unpaid commissions total $600K, but Kim doesn’t know the actual amount. 
· In return Kim would pay Monitor the money due on STP’s recent sales of software. STP’s sales are $400K, so after a 30% commission STP would owe Monitor $280K on those sales [$400K x .70 =$280K].  
· He’d like to get back some of the $50K he has paid his lawyer, but would give that up if necessary to get a deal.

· Bottom line: He’d need a minimum of at least $1.2 million from Green/Monitor to give up his contract rights and drop the suit.

    As a practical matter, without a salesperson on the ground with the proper guanxi (rough translation: influence/connections), Green will never be successful in China. Kim has heard that the Green-Monitor “marriage” may be on the rocks. If that’s true Kim would settle if he could 
· Restore STP’s relationship with an independent Monitor. He’d need to talk directly, though, with the executives who will be managing the new Monitor, to be sure he’ll be working with them rather than Green and that the new company has the software rights and other resources it will need to succeed.
· Even then, as matter of basic fairness he’d insist that Green pay the commissions STP is owed, which Kim puts at $300K. 
· If all this happened, Kim would be confident he could get the remaining balance of his loan repaid by working with the new Monitor. 
Kim doesn’t want to mention this possibility right away, however. He needs to get a feel for what is happening at Green, and a sense of confidence in the mediator as well. 
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