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Confidential Information for the Defendant

     General Information. Pat Thibideau had worked at Kane Restaurant Supply for fifteen years before being terminated last June, a year and a half after turning 65 years old. Thibideau filed an action under the Federal Age Discrimination Act, alleging that the termination was pursuant to Kane’s illegal mandatory retirement policy and that Thibideau's sales territory was taken over by a 35 year old. The pleadings filed and discovery taken to date indicate that the following facts are undisputed:


Thibideau came to Kane from a major competitor that was in financial difficulty. At that time Thibideau was 51 years old and was grateful to be able to find a job in the restaurant equipment and supply industry. Thibideau began working on a project basis, doing small marketing jobs and customer surveys.  Kane was then and remains an operation owned and run by the Kane family.  At that time it was less than 10 employees, but it now employs more than 25 people. Thibideau acted as an in-house operations manager for a few years, taking some telephone orders. Eleven years ago (and five years after coming to Kane), Thibideau began as a commissioned salesperson. While Thibideau's assigned territories and the commission arrangements shifted somewhat, Thibideau remained in commission sales for the next ten years.


Shortly before Thibideau turned 65 (some 18 months ago), Robin Kane, president of the company, told Thibideau that the company had a policy of mandatory retirement at age 65.  Thibideau was distressed, but when Thibideau objected, Kane pulled an old company policy manual off the shelf that confirmed the policy. "It's easier and fairer for everyone this way," Kane said.  "Besides, it's time for you to take it easy, do some traveling."  A few days later, Thibideau's territory was cut back and some of his major customers in the remaining territory were transferred to Maureen McCarthy, a 35 year old woman who had previously been assigned to cover upstate New York and Connecticut.


Kane sponsored a surprise retirement celebration for Pat Thibideau.  People made speeches praising Pat’s loyalty and hard work and presented the Thibideaus with tickets for a cruise.  After a short vacation, Pat marched into Robin Kane's office and said, "I want my job back."  Thibideau had learned that mandatory retirement policies are illegal.  After the company lawyer confirmed this, Kane offered Thibideau another position as a commissioned salesperson.  "I hope there are no hard feelings," Kane said. "I just had no idea we were doing anything wrong.  But, at this point, it wouldn't be fair to Maureen or to the customers to switch everything back."  Thibideau agreed, "as long as it gives me a fair chance to make a commission."


One year later, Kane Restaurant Supply terminated Thibideau, on grounds of poor sales performance. The sales figures that Kane cited in its termination decision are as follows:
Sales Data

Salesperson
Existing Contracts    Commissions on
             New Sales
      Commissions on





            Existing K’s( 5%)    Number (Amount) New Sales (10%)
Thibideau
$   800 K                                 $40 K                     4 ($ 250 K)

$ 25 K

McCarthy
$ 1,100 K                                $55 K                    7 ($1,200 K)
            $120 K

Reimer

$ 1,200 K                                $60 K                     5 ($ 800 K)

 $ 80 K

Dinsmore
$ 1,700 K                                $85 K                     8 ($1,400 K)

$140 K

Petrucelly
$    500 K                                $25 K                     5 ($ 300 K)

$ 30 K


Thibideau filed suit under the Federal Age Discrimination Act, alleging that these claims were false. He claimed that any drop in performance had been orchestrated by Kane through purposeful adjustments in the sales territories, all to carry out an illegal retirement policy. He demanded   $2.4 million, computed as follows:


Lost wages for 10 years - based upon $95,000 per year                       
$950,000 

Lost value of medical benefits, $5000 per year
$50,000


Emotional distress
$200,000


$1,200,000


Doubling of damages

           $1,200,000


Attorney’s fees:                                                                      
 Not specified

  
                                                       

Total:                                 $2,400,000


The case has been in suit for approximately a year.  Substantial discovery has been completed, though depositions remain to be taken.  Through counsel, Kane suggested that the parties discuss a resolution and the plaintiff agreed.


Confidential information. You feel terrible about this whole mess and frustrated at having been labeled the “bad guy” when you were trying to do the right thing.  As you told your lawyer, you probably should have let Thibideau go five years ago when it became clear that Pat couldn’t handle commission sales work.  It was hard to do because of the relationship Thibideau had with your father and you.  So, not knowing the law, you thought you would just wait until Thibideau retired at age 65.   Now Thibideau’s demand makes you believe Pat is either greedy or on a vendetta to destroy the business. 


You reached the difficult decision to terminate Thibideau because you believed the company needed greater productivity to keep growing.  Pat had some good years at the beginning, but a few years ago suffered some kind of breakdown and had to take a month off for therapy.  Thibideau said the issues were personal, but you are convinced that it was related to sales work.  It seemed that anxiety made Thibideau hesitant to approach new prospects.


Thibideau initiated the lead on very few accounts in recent years.  Thibideau’s numbers sometimes looked pretty good, generating commissions as high as $95,000 for a couple of years, 4-5 years ago, but that was always due to revenues from a pitch made by another salesperson with a large chain that happened to have locations within Thibideau’s territory.  After the deal was just about certain, Thibideau would work with the customer’s people in Pat’s territory refining the order.  While the person in the territory deserves some credit, the other salespeople were not happy.  Partially for that reason, you instituted a change in the commission structure, giving a salesperson who made the initial contact and presentation 50% of the commission on sales to the same client in other territories.  Also, to increase incentives for office staff to make sales you decided that on existing accounts, the territory salesperson should share 50% of his or her commission with the office staff. 


Thibideau simply doesn’t go after new business.  Your review of the sales and commission figures during Thibideau’s last year (see General Instructions) confirms this.  Your lawyer has told you Thibideau will claim that you “carved up” the territories to give Pat’s key accounts away, and that the change in commission policies was to lower Thibideau’s totals.  The argument might have some merit if Pat were being judged on the basis of account totals for last year alone, but Thibideau generated little new business in his last few years.


The major point you keep trying to explain is that a manager would be crazy to terminate a salesperson who was producing.  Although you took over the presidency at the age of 37, most of your workforce are in their 40's and 50's.  The only exception is the commission sales staff, where you have brought on a few more aggressive people in the last five years.  Most of the people with the right energy and appetite for risk  have been younger, but you’d rather have a seasoned sales staff that would be less likely to make mistakes. 


Your lawyer has talked to you about Thibideau’s demand, and asked you to review the calculation of lost wages.  You responded as follows:


(1) First of all, Thibideau hasn’t seen $95,000 in sales commission for a long time.  Thibideau’s average commission over the past five years was more like $ 60,000.  You find it hard to believe that Thibideau would really be asking for so much money.  You already gave Thibideau the $ 250,000 from Pat’s vested retirement account.


(2) Second, you find it impossible to believe that Thibideau would have continued to work for ten more years.  Pat simply isn’t in good enough physical condition.  By the way, doesn’t Thibideau have a responsibility to “mitigate” – the lawyer’s word?


(3) Third, the emotional distress claim is ridiculous.  Pat’s psychiatric problems can’t be laid on Kane.


(4) Finally, you find it incredible that anyone would assess punitive damages against you.  You had no malicious intent here.


To bring matters back to earth, you have explained to your lawyer that Thibideau could double, treble, or quadruple the damages as far as you’re concerned, but such damages would never be collected.  The restaurant supply business was hard hit during the recession of the early 90's.  The recently booming economy has caused business to pick up considerably.  Indeed, you want to use accumulated surpluses (in the $300,000 range) to finance an expansion and invest in a marketing program.  You originally reserved $150,000 for the case (you told your lawyer $100,000) and frankly, you do not want to spend all of your surplus on Thibideau.


You have given thought to whether you would rehire Thibideau.   While you are angry about the lawsuit, you feel badly for Pat.  You certainly wouldn’t rehire Thibideau for commission sales, but Pat could help with your planned marketing program and assist with other projects. The plus is that at his age, he qualifies for Medicare, so benefits are lower.

 Bottom line;

· Assuming Thibideau would provide value for the company, you might be able to pay in the mid forties (no higher than $60,000) as a salary. Any such arrangement would have to be on a limited contract basis.  
· If a job were part of a settlement, you would pay fairly low money (there would no longer be future damage claims) —up to $200K if absolutely necessary but you’d much rather not.  
· You would also want to hear a sincere apology from Pat Thibideau for accusing you of malicious wrongdoing.

�  Copyright 2001 Marjorie Aaron and Dwight Golann.  Permission to reprint is hereby granted so long as distribution is free and this notice appears.


�  The first year’s sales commission on a new contract, noted in the column at the far right, is 10% of the first year contract payment.  The yearly commission on a continuing contract is 5%. 


� Emotional distress damages are not available under the federal law. A federal court can double a back pay award upon a finding of “willful misconduct,” but not front pay. Plaintiffs can seek emotional distress damages and doubling of front pay under state law.
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