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Termination Tempest

Confidential Information for Defense Counsel

General Information. Pat Thibideau had worked at Kane Restaurant Supply for fifteen years before being terminated last June, a year and a half after turning 65 years old. Thibideau filed an action under the Federal Age Discrimination Act, alleging that the termination was pursuant to Kane’s illegal mandatory retirement policy and that Thibideau's sales territory was taken over by a 35 year old. The pleadings filed and discovery taken to date indicate that the following facts are undisputed:


Thibideau came to Kane from a major competitor that was in financial difficulty. At that time Thibideau was 51 years old and was grateful to be able to find a job in the restaurant equipment and supply industry. Thibideau began working on a project basis, doing small marketing jobs and customer surveys.  Kane was then and remains an operation owned and run by the Kane family.  At that time it was less than 10 employees, but it now employs more than 25 people. Thibideau acted as an in-house operations manager for a few years, taking some telephone orders. Eleven years ago (and five years after coming to Kane), Thibideau began as a commissioned salesperson. While Thibideau's assigned territories and the commission arrangements shifted somewhat, Thibideau remained in commission sales for the next ten years.


Shortly before Thibideau turned 65 (some 18 months ago), Robin Kane, president of the company, told Thibideau that the company had a policy of mandatory retirement at age 65.  Thibideau was distressed, but when Thibideau objected, Kane pulled an old company policy manual off the shelf that confirmed the policy. "It's easier and fairer for everyone this way," Kane said.  "Besides, it's time for you to take it easy, do some traveling."  A few days later, Thibideau's territory was cut back and some of his major customers in the remaining territory were transferred to Maureen McCarthy, a 35 year old woman who had previously been assigned to cover upstate New York and Connecticut.


Kane sponsored a surprise retirement celebration for Pat Thibideau.  People made speeches praising Pat’s loyalty and hard work and presented the Thibideaus with tickets for a cruise.  After a short vacation, Pat marched into Robin Kane's office and said, "I want my job back."  Thibideau had learned that mandatory retirement policies are illegal.  After the company lawyer confirmed this, Kane offered Thibideau another position as a commissioned salesperson.  "I hope there are no hard feelings," Kane said. "I just had no idea we were doing anything wrong.  But, at this point, it wouldn't be fair to Maureen or to the customers to switch everything back."  Thibideau agreed, "as long as it gives me a fair chance to make a commission."


One year later, Kane Restaurant Supply terminated Thibideau, on grounds of poor sales performance. The sales figures that Kane cited in its termination decision are as follows:
Sales Data

Salesperson
Existing Contracts    Commissions on
             New Sales
      Commissions on





            Existing K’s( 5%)    Number (Amount) New Sales (10%)
Thibideau
$   800 K                                 $40 K                     4 ($ 250 K)

$ 25 K

McCarthy
$ 1,100 K                                $55 K                    7 ($1,200 K)
            $120 K

Reimer

$ 1,200 K                                $60 K                     5 ($ 800 K)

 $ 80 K

Dinsmore
$ 1,700 K                                $85 K                     8 ($1,400 K)

$140 K

Petrucelly
$    500 K                                $25 K                     5 ($ 300 K)

$ 30 K


Thibideau filed suit under the Federal Age Discrimination Act, alleging that these claims were false. He claimed that any drop in performance had been orchestrated by Kane through purposeful adjustments in the sales territories, all to carry out an illegal retirement policy. He demanded   $2.4 million, computed as follows:


Lost wages for 10 years - based upon $95,000 per year                       
$950,000 

Lost value of medical benefits, $5000 per year
$50,000


Emotional distress
$200,000


$1,200,000


Doubling of damages

           $1,200,000


Attorney’s fees:                                                                      
 Not specified

  
                                                       

Total:                                 $2,400,000



The case has been in suit for approximately a year.  Substantial discovery has been completed, though depositions remain to be taken.  Through counsel, Kane suggested that the parties discuss a resolution and the plaintiff agreed.

Confidential Information. You are a young litigation partner in a medium sized law firm.  Kane Restaurant Supply has been a firm client for many years.  One of the more senior partners in the firm has always handled their work.  When he asked you to cover this litigation matter, he said: "Robin Kane is as honorable as the patriarch Bernie Kane was.  Bernie would have kept his grandmother on the payroll if she showed up for work every morning.  Remember to be tough.  This Thibideau must be on some kind of vendetta, with a demand of $ 2.4 million."  You have to agree with your partner.  You have no sympathy for a commission salesperson who doesn't produce, claims $95,000 a year in lost earnings, and then fails to get another job.  Wouldn't such a great salesperson be out there selling something else with equal success? 


You recently met with your client, who gave you the following facts:   Kane terminated Thibideau because the company needed greater productivity and sales volume to stay afloat.  Thibideau had a few good years at the beginning.  But, about seven years ago, Thibideau suffered some kind of breakdown and had to take a month off for therapy.  Kane is convinced that Thibideau's problems were related to sales work -- anxiety stopped Thibideau from calling on potential customers.   Thibideau has initiated the lead on very few accounts recently.  Thibideau's sales numbers sometimes looked pretty good, but that was always due to revenues from a pitch made by another salesperson to a large chain that happened to have locations within Thibideau's territory.  The other salespeople were not happy to go after large accounts, and then give up much of their commission.  For that reason, Kane instituted a change in the commission structure, giving a salesperson who made the initial contact 50% of the commission on sales to the same client in other territories.  Also, to increase incentives for office staff, Kane decided that the salespeople should share 50% of  commissions with the office staff.


Kane's review of the sales and commission figures for Thibideau and several other members of the sales staff (set out in the General Information) confirms to the company that Thibideau didn't bring in much new business.  Even Petrucelly, whose gross figures were low, brought in more new accounts last year.  Kane recalled identifying two of Thibideau's  new accounts for last year as prospects the year before. Thibideau will emphasize the way the territory was "carved up,” but Kane responds that Thibideau generated little new business this year and was similarly weak in prior years.


Kane's basic defense is the common sense one: a business manager would be crazy to terminate a salesperson who was producing, no matter what his or her age.  Although Kane took over the presidency at the age of 37, most of the workforce are in their 40's and 50's.  The only exception is the commission sales staff, where Kane has brought on a few more aggressive people in the last few years.  Kane explained that the necessary high energy and ability to handle the risk of a lean year seem easier to find in a younger person.  Kane would rather have a more seasoned sales, but the bottom line is that you must have people who produce new accounts.


You asked Kane to review the calculation of lost wages and the other elements of the  demand Thibideau has made:  Kane's response was as follows:

(1)  Thibideau hadn't seen $95,000 in sales commissions except maybe one year, a few years ago.  Thibideau's average commission over the past five years was about $60,000.  Kane Restaurant Supply already gave Thibideau the $250,000 from his vested retirement account.

(2)  Thibideau would not have continued to work for ten years.  Thibideau isn't in good enough physical condition.  There is also the duty to mitigate.

(3)  The emotional distress claim is ridiculous.  Pat’s pre-existing psychiatric problems can't be laid on Kane. 


Also, the Federal Age Discrimination Act does not allow recovery for emotional distress, and permits doubling only of the back pay portion of the plaintiff’s damages.  Thus, under the Federal act, Thibideau could not possibly recover $2.4 million.  However, Thibideau would probably be entitled to file under your state’s age discrimination law, which does allow recovery for emotional distress and trebling (not doubling) of the damages figure, leading to a theoretical state-law recovery of as much as $ 3.6 million plus attorneys’ fees


You may have found an "ace in the hole" that significantly reduces the verdict potential.  In some jurisdictions, damages in an age discrimination suit are reduced by any pension funds given to the plaintiff, and the Court of Appeals for this Circuit recently adopted this rule.  So Thibideau's $250,000 retirement fund withdrawal would have to be deducted from any lost earnings.  If you assume that more realistic lost earnings (even without considering mitigation) were $60,000 per year for 5 years, or $300,000, deducting $250,000 leaves only $50,000 in damages.  Of course, it is this figure that could be doubled.  Plaintiff's counsel does not seem to know about this decision, and you don’t want to mention it unless it helps to get a deal.  


In general, this case does not involve a high risk of punitive damages.  You believe that Kane is telling the truth.  However, you recognize some risk that a factfinder could believe Kane maintained an illegal retirement policy even after being informed of its illegality. Robin Kane emphasized to you that most important to any settlement is the financial reality at Kane Restaurant Supply.   Kane could not make a large lump sum payment.  Kane told you that $300,000 is all there is in reserve and frankly, Kane cannot afford to spend it all on Thibideau.  Even if the payments were structured annually, it would be hard for Kane to commit to a large annual cash drain without something in return.

Bottom line:

· Assuming Thibideau would provide value for the company, you might be able to recommend he be rehired at a reasonable salary. Any such arrangement would have to be on a limited contract basis, to protect your client.  

· If a part-time job were offered, Kane should not have to pay big bucks to settle the lawsuit—certainly no more than the $200K it would take to defend it plus some risk, and hopefully considerably less.  

· Robin has made clear that he wants an apology from Thibideau for his accusations.
�  Copyright 2001 Marjorie Aaron and Dwight Golann.  Permission to reprint is hereby granted so long as distribution is free and this notice appears.


�  The first year’s sales commission on a new contract, noted in the column at the far right, is 10% of the first year contract payment.  The yearly commission on a continuing contract is 5%. 


� Emotional distress damages are not available under the federal law. A federal court can double a back pay award upon a finding of “willful misconduct,” but not front pay. Plaintiffs can seek emotional distress damages and doubling of front pay under state law.










