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Termination Tempest

Instructions for the Plaintiff
     General Information. Pat Thibideau had worked at Kane Restaurant Supply for fifteen years before being terminated last June, a year and a half after turning 65 years old. Thibideau filed an action under the Federal Age Discrimination Act, alleging that the termination was pursuant to Kane’s illegal mandatory retirement policy and that Thibideau's sales territory was taken over by a 35 year old. The pleadings filed and discovery taken to date indicate that the following facts are undisputed:


Thibideau came to Kane from a major competitor that was in financial difficulty. At that time Thibideau was 51 years old and was grateful to be able to find a job in the restaurant equipment and supply industry. Thibideau began working on a project basis, doing small marketing jobs and customer surveys.  Kane was then and remains an operation owned and run by the Kane family.  At that time it was less than 10 employees, but it now employs more than 25 people. Thibideau acted as an in-house operations manager for a few years, taking some telephone orders. Eleven years ago (and five years after coming to Kane), Thibideau began as a commissioned salesperson. While Thibideau's assigned territories and the commission arrangements shifted somewhat, Thibideau remained in commission sales for the next ten years.


Shortly before Thibideau turned 65 (some 18 months ago), Robin Kane, president of the company, told Thibideau that the company had a policy of mandatory retirement at age 65.  Thibideau was distressed, but when Thibideau objected, Kane pulled an old company policy manual off the shelf that confirmed the policy. "It's easier and fairer for everyone this way," Kane said.  "Besides, it's time for you to take it easy, do some traveling."  A few days later, Thibideau's territory was cut back and some of his major customers in the remaining territory were transferred to Maureen McCarthy, a 35 year old woman who had previously been assigned to cover upstate New York and Connecticut.


Kane sponsored a surprise retirement celebration for Pat Thibideau.  People made speeches praising Pat’s loyalty and hard work and presented the Thibideaus with tickets for a cruise.  After a short vacation, Pat marched into Robin Kane's office and said, "I want my job back."  Thibideau had learned that mandatory retirement policies are illegal.  After the company lawyer confirmed this, Kane offered Thibideau another position as a commissioned salesperson.  "I hope there are no hard feelings," Kane said. "I just had no idea we were doing anything wrong.  But, at this point, it wouldn't be fair to Maureen or to the customers to switch everything back."  Thibideau agreed, "as long as it gives me a fair chance to make a commission."


One year later, Kane Restaurant Supply terminated Thibideau, on grounds of poor sales performance. The sales figures that Kane cited in its termination decision are as follows:
Sales Data

Salesperson
Existing Contracts    Commissions on
             New Sales
      Commissions on





            Existing K’s( 5%)    Number (Amount) New Sales (10%)
Thibideau
$   800 K                                 $40 K                     4 ($ 250 K)

$ 25 K

McCarthy
$ 1,100 K                                $55 K                    7 ($1,200 K)
            $120 K

Reimer

$ 1,200 K                                $60 K                     5 ($ 800 K)

 $ 80 K

Dinsmore
$ 1,700 K                                $85 K                     8 ($1,400 K)

$140 K

Petrucelly
$    500 K                                $25 K                     5 ($ 300 K)

$ 30 K


Thibideau filed suit under the Federal Age Discrimination Act, alleging that these claims were false. He claimed that any drop in performance had been orchestrated by Kane through purposeful adjustments in the sales territories, all to carry out an illegal retirement policy. He demanded   $2.4 million, computed as follows:


Lost wages for 10 years - based upon $95,000 per year                       
$950,000 

Lost value of medical benefits, $5000 per year
$50,000


Emotional distress
$200,000


$1,200,000


Doubling of damages

           $1,200,000


Attorney’s fees:                                                                      
 Not specified

  
                                                       

Total:                                 $2,400,000


The case has been in suit for approximately a year.  Substantial discovery has been completed, though depositions remain to be taken.  Through counsel, Kane suggested that the parties discuss a resolution and the plaintiff agreed.

Confidential Information for Plaintiff

You were hurt and surprised when Robin Kane told you about the company's retirement policy.  It didn't seem right that Kane would be so eager to make way for newer, cheaper blood, when Kane's father and uncles had worked there until the day they died. If Kane's father Bernie were alive today (he died a few years ago), he would never have let you be treated this way.  Obviously, Robin Kane uses one set of rules for the family and another set for everyone else.   You had always thought that you were regarded as one of the family by the Kanes.  You were with the company during some hard times, and some of your marketing and product ideas fifteen years ago were major factors in Kane's tremendous growth.  You doubt that Robin Kane would admit or remember this; most of your work in those years was with Bernie.  


The decision to impose an illegal retirement policy on you was bad enough.  You were even more deeply offended when they set you up for termination.  How can they say that your performance was unsatisfactory?  You are the same salesperson you once were.   You understand that the Kanes' lawyer has focused on sales figures in building the defense, but the numbers were manipulated to make you look bad.  The restaurant supply business involves building customer relationships and profiting for years afterwards.When you bring in a contract, it often takes time before any sales show up in your totals. Thus, even if many of your major accounts had not been "reassigned" before your misconceived retirement, your sales figures in the new territory would not have looked good this year.

The sales figures are also misleading because your old territory was carved up when they thought they could force you to retire.  When you came back, Maureen McCarthy was allowed to keep the northern Connecticut and eastern New York areas, including the Berkshires, that had been in your old territory.  McCarthy was also allowed to keep two key leads in Massachusetts that you had been forced to hand over during the 6 months before your "retirement" in the interest of a "smooth transition."  These were a Pizzeria Trios and a Jake Jarret's restaurant, accounts Thibideau had written to initially.  Each of these leads turned into $200,000 in business.  If these two accounts were put into your total, you would have been a high producer.

The Kanes made two other policy changes in the commission sales area that seemed designed to hurt you.  First, the most valuable customers are restaurant chains, since one contract can lead to sales at multiple restaurants.  For chains, the salesman who brings in the initial sale contract is now credited with 50% of all subsequent sales in a chain, no matter what the location, whereas formerly salesmen got all the commission on sales in their territory, regardless of who originated the account.  Two of the accounts you sold this past year were part of regional chains, and Dinsmore got credit for 50% of a $80,000 sale and Riemer got credit for 50% of a $100,000 sale.  If you had received full credit for these sales, you would not have been the lowest man on the totem pole.

Second, office staff who take orders over the telephone for existing accounts are now credited with 50% of the sale.  Before this change, telephone orders from accounts in your territory would have been credited 100% to you.  Five years ago you moved and bought a house close to your spouse's ailing parents approximately 3 hours from the main office of Kane.  Where you live within the territory doesn't affect your productivity, but salespeople who spend more time in the office are routed the calls on their accounts and get the full commission.

Perhaps most damaging is what you are convinced was an unwritten directive to office staff not to direct leads on new accounts to you.  As you explained to your lawyer, you have never liked this type of back stabbing, grabbing at accounts, fighting about account allocation, etc.  Though you would defend your record, you would secretly admit that you were not cut out to be in commission sales.  The pressure is too great.  Eight or nine years ago your spouse and your doctor told you that you had a serious drinking problem.  When you stopped drinking, you just about had a nervous breakdown.  While it was not serious enough for you to be hospitalized, you were forced to take a month off from work and participate in psychotherapy.  Since then, you have been controlling your anxiety through regular exercise and occasionally, when the pressure is too much, the use of anti-anxiety medication.  Much better for you than getting your job back would be a non-sales job.

At one point, your lawyer asked whether you would consider working at Kane again, but not in a commission sales capacity.  You have mixed feelings on the subject.  There are many ways you could contribute at Kane outside of sales.  Restaurant supply is the industry you know.   You also miss the camaraderie of the office.  If a non-sales opportunity were available, you would consider taking an apartment closer to the company office.   But just as you would expect a sincere apology from a friend who had mistreated you, before you could return to Kane you would need to hear an apology from Robin Kane and you would have to believe it.

That is not to say that an apology would be enough.  There is still money to pay. While 2.4 million dollars might be shooting a bit high, you have some real financial needs that must be met if you are no longer working.  You and your spouse had always planned financially for retirement at age 75.  Your vested retirement account of $250,000, together with social security and some monies recently inherited would have been enough on which to live comfortably.  When you were forced out, you had no choice but to withdraw from your retirement account and spend a large portion of the $250,000.  If you can sell your house you will have a modest liquid nest egg.  But you estimate that you will need at least $40,000 to $50,000 a year plus medical insurance benefits in order to live comfortably, and $60,000 would be much better. 
If someone can convince you it is in your best interest to do so, you’d settle for 

· $100K in cash (net of your attorneys’ fees), although you’d really like $200K to replace the money taken from the retirement account

· An “inside” job with Kane that did not involve commission sales, and that had some security so you could not just be fired again in six months.

· What you really want back is your pride, or for Kane to pay a lot of money for having stolen it from you.    
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�  The first year’s sales commission on a new contract, noted in the column at the far right, is 10% of the first year contract payment.  The yearly commission on a continuing contract is 5%. 


� Emotional distress damages are not available under the federal law. A federal court can double a back pay award upon a finding of “willful misconduct,” but not front pay. Plaintiffs can seek emotional distress damages and doubling of front pay under state law.










