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General Information. BioPharm is a large multi-national pharmaceutical company. Two years ago it purchased ImmunoGro (IG), a small company that had developed an extremely pure immuno-globulin with patents for innovative and efficient production methods.  Other intravenous immuno-globulin products were either very expensive and very pure, or inexpensive but less pure, causing difficult side effects for some patients.  IG’s product – ImmunoPure - was highly desirable for its marriage of high purity and low cost.  

IG was started by two PhD immunologists, Drs. Jenkins and Karp, and Chris Tillem, the manager of Jenkins’ university laboratory, who left the university to set up IG’s first lab space.  Jenkins and Karp put up the capital and took risk on loans to set up IG and are the only owners. When IG was purchased by BioPharm, their agreement to continue to work there was a critical element of the deal. Tillem, who was 50 at the time (he is now 54), took early retirement after 30 years at the University to join IG as a lab manager, working on ImmunoPure.

Eighteen months ago, Tillem began to suffer serious health problems, experiencing double vision, severe headaches, and some tremors and spasticity in his limbs.  His family physician indicated it might be multiple sclerosis or another neurological illness.  Anticipating episodes of illness and time-consuming tests, Tillem informed his supervisor, Elliot Lassiter, and requested leave under the Family Medical Leave Act (FMLA).  

Lassiter directed Tillem to the BioPharm Human Resources Department. The HR Director (and Lassiter) said the company would work with Tillem for occasional absences and suggested saving FMLA leave for the future.    

Six months later (a year ago), BioPharm scientists developed a patch delivery system that worked well for most Immuno-Pure patients, except a small percentage who required high concentration doses intravenously. For everyone else, the patch would be far less expensive and safer. The ImmunoPure operation was moved into BioPharm’s  patch division, it said to realize cost savings.  Tillem and six other BioPharm employees were terminated.  Nine months after termination, Tillem was hired by a state lab, earning $24,000 less than at Biopharm.

Tillem sued BioPharm, claiming age discrimination under the Age Discrimination in Employment Act (ADEA), disability discrimination under the Americans with Disabilities Act (ADA) and retaliation for exercising rights under FMLA. Tillem points to the fact that many of those terminated were over 40 and some new employees hires into the patch division were considerably younger. Even though a formal diagnosis of MS wasn’t made until several months after the termination, Tillem was showing signs of a severe illness at work.  Tillem claims that the BioPharm supervisor expressed discomfort with Tillem’s symptoms and shut him out of important meetings before termination.

Tillem sued in federal court. All three statutes authorize a prevailing plaintiff to recover actual damages, emotional distress, and attorneys’ fees. Discovery is nearly complete and Bio Pharm has said it will soon move for summary judgment. 

     Confidential Information. BioPharm is sorry that Chris Tillem is suffering from multiple sclerosis (MS), but BioPharm is not to blame.  Tillem was a reasonably good BioPharm employee, who was only terminated because of the move of ImmunoPure to the Patch Division, enabling reductions in laboratory staff.  
To avoid legal action from staff reductions, the HR Department uses an objective system to rate employees based on company needs.  HR asked Patch managers what qualifications and experience were priorities, and all personnel were then rated according to these criteria.  A relatively young (35 year old) HR representative did conduct the process of setting up criteria and recording scores for each potentially affected employee, but Tillem’s rating was done by his supervisor, Lassiter. Tillem’s training and experience did not include laboratory applications for patch technology. Tillem was recognized as a hard worker but was not rated well for “flexibility” or “willingness/ability to learn new skills” and was rated low on “demonstrated teamwork or teamwork potential.”  Tillem was perceived as stuck in “the way we did it at IG.”
While it looks bad that 5 of the 7 employees laid off were over 45 and 3 were over 50, most of these (including Tillem) were over 40 when they were hired.  Because ImmunoPure was shifting largely to patch delivery, personnel from the Patch Division or who had patch experience were seen as more valuable.  The few employees who were retained had “cross-over potential,” with high ratings in flexibility and willingness to learn new skills. After the terminations, Patch production needs increased rapidly, and a few (admittedly younger) people were hired.
Lassiter and the HR department are adamant that they were trying to be helpful by suggesting that Tillem delay filing for FMLA leave.  They believe that Tillem’s emotional distress was from the illness as much as the termination. Tillem was embarrassed about the physical symptoms of MS. In the middle of a conversation, when Tillem’s hands were trembling or fingers splaying, Tillem would interrupt: “What are you staring like that for?”  As the symptoms became more severe, they would look away sometimes, pretending to be distracted by something or to check the time, so that Tillem wouldn’t be embarrassed.  
In fact, BioPharm’s management had tried to be sensitive to Tillem’s needs as the illness became more manifest.  Before the patch development, BioPharm had been looking into technologies to accommodate Tillem in the lab and had asked co-workers about their observations of spasticity in Tillem’s hands, thinking that speech recognition software might be helpful.  They also inquired as to whether Tillem’s speech was ever slurred, because that might not work with the software.  Lassiter tried to schedule meetings in which Tillem would have a central role early in the day because Tillem tended to get tired and leave early but Lassiter and BioPharm had no problem with this. Less important meetings were moved to later in the day.  
BioPharm suspects that Tillem’s anger is fueled by resentment over Dr. Karp’s and Dr. Jenkins’ hitting the jackpot in the sale of IG.   Karp and Jenkins gave Tillem a sizeable bonus from the sale and Tillem the new job carried enhanced salary and responsibility. They recognize that Tillem thinks his stellar lab work was the major factor in ImmunoPure’s success and that Tillem was intelligent, committed and had did excellent work.  However, Tillem is a technician, not a scientist. They assumed Tillem would make himself indispensable through hard work.  They did not anticipate that ImmunoPure would be moved to the Patch Division. 
BioPharm’s lawyers think it  has perhaps a 30% chance of winning summary judgment. If it doesn’t it has significant exposure in this case, because of the timing of the layoff, and because a jury might have sympathy for Tillem.  The actual damages are not that high.  Tillem was only out of work for nine months and the compensation at Tillem’s new job is only $24,000 less – and because of his illness he probably could not work for more than a year or two more in any event.   However, the plaintiff’s attorney will be seeking high emotional distress damages. 
Biopharm thinks it would be a good idea to settle, if possible. A conferencing magistrate suggested the plaintiff make a formal demand and they asked for $600,000. The number seemed very high and BioPharm decided not to make a counteroffer.  
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