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Tillem v. BioPharm
Confidential Information for Plaintiff’s Attorney and Plaintiff 

General Information. BioPharm is a large multi-national pharmaceutical company. Two years ago it purchased ImmunoGro (IG), a small company that had developed an extremely pure immuno-globulin with patents for innovative and efficient production methods.  Other intravenous immuno-globulin products were either very expensive and very pure, or inexpensive but less pure, causing difficult side effects for some patients.  IG’s product – ImmunoPure - was highly desirable for its marriage of high purity and low cost.  

IG was started by two PhD immunologists, Drs. Jenkins and Karp, and Chris Tillem, the manager of Jenkins’ university laboratory, who left the university to set up IG’s first lab space.  Jenkins and Karp put up the capital and took risk on loans to set up IG and are the only owners. When IG was purchased by BioPharm, their agreement to continue to work there was a critical element of the deal. Tillem, who was 50 at the time (he is now 54), took early retirement after 30 years at the University to join IG as a lab manager, working on ImmunoPure.

Eighteen months ago, Tillem began to suffer serious health problems, experiencing double vision, severe headaches, and some tremors and spasticity in his limbs.  His family physician indicated it might be multiple sclerosis or another neurological illness.  Anticipating episodes of illness and time-consuming tests, Tillem informed his supervisor, Elliot Lassiter, and requested leave under the Family Medical Leave Act (FMLA).  

Lassiter directed Tillem to the BioPharm Human Resources Department. The HR Director (and Lassiter) said the company would work with Tillem for occasional absences and suggested saving FMLA leave for the future.    

Six months later (a year ago), BioPharm scientists developed a patch delivery system that worked well for most Immuno-Pure patients, except a small percentage who required high concentration doses intravenously. For everyone else, the patch would be far less expensive and safer. The ImmunoPure operation was moved into BioPharm’s  patch division, it said to realize cost savings.  Tillem and six other BioPharm employees were terminated.  Nine months after termination, Tillem was hired by a state lab, earning $24,000 less than at Biopharm.

Tillem sued BioPharm, claiming age discrimination under the Age Discrimination in Employment Act (ADEA), disability discrimination under the Americans with Disabilities Act (ADA) and retaliation for exercising rights under FMLA. Tillem points to the fact that many of those terminated were over 40 and some new employees hires into the patch division were considerably younger. Even though a formal diagnosis of MS wasn’t made until several months after the termination, Tillem was showing signs of a severe illness at work.  Tillem claims that the BioPharm supervisor expressed discomfort with Tillem’s symptoms and shut him out of important meetings before termination.

Tillem sued in federal court. All three statutes authorize a prevailing plaintiff to recover actual damages, emotional distress, and attorneys’ fees. Discovery is nearly complete and Bio Pharm has said it will soon move for summary judgment. 

     Confidential Information. Chris is far, far more than angry at BioPharm and at Dr. Jenkins and Dr. Karp. They betrayed Chris!  These people knew that Chris was going through living hell with MS.  How could they permit his termination?  Chris was (and is) facing a degenerative illness, hopefully long-term, but still degenerative.  Chris has no idea how long he will be able to work.  Chris took great pride in his work at BioPharm and IG, and the decade of experimental work at the University to develop ImmunoPure.  The idea of not working panics and depresses Chris, who is single – long ago divorced – without anyone to provide financial support.

When Chris was terminated, the emotional horror and fear of the illness and diagnosis were exponentially intensified by the fear of not being hired anywhere before MS left him completely unable to work.  Chris was emotionally distraught at having been set up and betrayed by Lassiter and the HR people, who refused to let him take FMLA leave, and then plotted to cut Chris out of BioPharm because of his medical condition.
Even more hurtful was Karp’s and Jenkins’ betrayal: they let BioPharm do this to Chris. They could have intervened – BioPharm still needs them – but didn’t bother.  Some reward after decades of steadfast loyalty! The IG venture to develop ImmunoPure commercially was launched at Chris’ kitchen table.  Chris left a secure position to help start ImmunoPure. It was understood that Chris would be rewarded with bonuses and profits if and when IG became highly profitable.  Many of Chris’ laboratory innovations lead to the patented production techniques that made ImmunoPure so pure and less expensive to produce.  
Unfortunately, Chris hadn’t anticipated that IG would be purchased just as it was becoming profitable.  At the time, Karp and Jenkins paid Chris a bonus that was significant, but stingy in his view considering what he had done for them.  They also promised the new BioPharm job would enhance Chris’s responsibility and salary.  That was somewhat true, but it didn’t provide protection from termination. 
Chris and his lawyer believe there is an excellent chance of succeeding at trial, if the case gets past summary judgment. It helps that 5 of the 7 people terminated were over 45 and three of those were over 50.  They suspect that was because the HR representative who selected people for layoffs was only 35.  Chris has warned that BioPharm will claim they needed people with more experience in patch technology, but in fact Chris could easily have learned whatever was needed.  BioPharm has since hired two people into its patch division, one 28 and one 36.  
Chris is convinced the whole “transfer” of ImmunoPure to the patch division was a ruse.  The lab set up is similar, with some add-on equipment for testing patches.  BioPharm’s greedy management did this to get rid of Chris and the inevitable cost of his anticipated absences.   Chris understands that under the FMLA, an employer is required to hold his job (however Chris’ lawyer doubts it would protect against a real, mass layoff.)  Chris believes that is why BioPharm’s managers advised against his taking FMLA leave yet.  They were planning to get rid of him.  

Chris sensed at the time that Lassiter and the HR manager were uncomfortable with his illness. When they saw Chris’ hands trembling or his fingers splaying they looked away and pretended to check the clock.  A BioPharm co-worker told Chris that Lassiter had asked whether he noticed how “spastic Tillem is” and asked if Chris’ speech was ever slurred, because “people with neurological issues can be hard to understand.”  Lassiter also deliberately called at least two ImmunoPure meetings late in the day, after Chris had left.  Chris did tend to get tired and leave early, to rest and finish paperwork at home but if Chris had known of planned meetings, s/he would have stayed.
During the nine months that Chris was unemployed, the bank nearly foreclosed on his home.  Ironically, a month before the termination, Chris had sold the small house he owned outright, and purchased a house on the more expensive side of town to be closer to BioPharm. Fortunately, the house is a ranch, easily adaptable to accommodate the illness, though Chris has no money to hire a contractor to make the bathrooms and the front and side brick steps more accessible.   

Chris has agreed to mediate but remains very angry. A conferencing magistrate suggested that Chris make a formal demand. Chris wanted to demand $1million, but eventually agreed to demand $600,000. You have never received an offer from the defendant.
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