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Waltham Construction Supply Corp. v. Foster Fuels
 
Confidential Instructions for Foster’s Outside Counsel


This is a law suit between two companies over an allegedly defective product.  Waltham Construction Corporation is a regional supplier of construction materials that runs a fleet of 150 heavy vehicles consisting mainly of dump trucks.  Waltham's vehicles are garaged in six depots.  Foster Fuels, Inc., is a family-owned business that supplies diesel fuel, oil, and related products to businesses.  For several years, Waltham had bought some of its diesel fuel from Foster.  Two years ago, Waltham needed some antifreeze, and decided to buy it from Foster. Foster delivered three barrels of antifreeze, one barrel at each of three Waltham depots.



Waltham’s mechanics put the antifreeze into the radiators of 70 of its trucks.  Two days later mechanics arrived at work to see coolant running out from underneath the garage doors.  They saw that two trucks that had been filled with Foster antifreeze were leaking badly: Virtually every rubber and neoprene component in the system, such as hoses and gaskets, was badly corroded and disintegrating.  Over the following three days, four other trucks treated with Foster antifreeze showed the same corrosion.  None of the trucks in the depots that did not receive the Foster product experienced damage and Waltham’s fleet manager, who has thirty years’ experience in the field, had never seen this type of corrosion before.  


The day after the corrosion appeared Foster's sales manager came to the Waltham depot to look at the trucks.  He remarked that the antifreeze did not look right: It was blue rather than green.  He apologized for having sent over the "wrong” antifreeze and arranged to have the unused Foster product replaced.  All the unused Foster antifreeze was taken away.


Waltham’s mechanics immediately flushed out the cooling systems of each vehicle treated with the Foster antifreeze, replacing it with the Texaco coolant that the company had used before.  Nevertheless, during the second week after the flushing, more of the Foster-treated vehicles came down with extraordinary corrosion.  In the two years since the first report of damage, the rate of failure dropped sharply, and in the last six months there has been one instance of cooling-system corrosion in a Foster-treated engine.  A total of 21 vehicles have shown corrosion damage.  Waltham asked the company that ordinarily does engine overhauls on its trucks to work on the damaged vehicles.  Because the damage was so extensive, this required a complete overhaul of each engine at a cost of $9,800 per truck.   


Several days after the first reports of corrosion, Foster sent an investigator to look at the engines and she took some damaged components away for testing.  Four months later, Foster informed Waltham that it would not pay for the damage to the vehicles because it was not able to find anything wrong with the antifreeze. Two years ago Waltham filed suit against Foster, alleging that Foster was negligent in supplying Waltham with bad antifreeze.   In the suit Waltham is claiming damages as follows:
· Overhauls of 21 trucks @ $10,000 apiece



       $   210,000

· Impaired market value of the other 49 trucks @ $5,000 apiece

245,000

· Legal interest (two years @ 12%
)





110,000








Total:

        $  565,000


Foster denied the claim, pointing out that no other customers had complained of problems in the same batch and that they’d had the antifreeze tested and found no problems. 


Waltham’s counsel recently suggested that the parties make an effort to settle the matter, and Foster agreed to talk.

Confidential instructions:

You are outside counsel for Foster Fuels.  You have met with Foster’s inside counsel, Susan Foster, who is the daughter of Foster’s founder, to discuss the dispute and gain some background.  You learned that the company was founded twenty-five years ago by James Foster as a one-man operation and has grown to twenty employees and a fleet of a dozen tank trucks.  It competes against the major oil companies and other independents, servicing primarily commercial accounts.  Foster obtains its diesel fuel by purchasing excess supplies from the major oil companies, then sells the fuel under its own name.  The oils and antifreeze that it sells are re-manufactured by Foster out of fluids collected from area garages.  After filtering and reprocessing the recycled fluids so that they meet the technical standards for new products, they are sold under the Foster brand name.  


At the time this dispute arose, Foster Fuels was selling Waltham about 100 gallons of fuel per truck, or a total of 15,000 gallons for the fleet, each month.  That relationship ended, though, with the lawsuit.  At the time, Foster’s price was a few cents below the current market price for branded fuel.  Foster made about 20 cents per gallon on each sale over its wholesale cost of fuel, although Foster’s actual profit, taking into account fixed overhead costs, would be more like 3 - 5 cents per gallon.  As a result, the company made $500 to $750 per month on the fuel sales, and perhaps another $100 per month on oil and related products.


Susan has told you that her father, James Foster, is mad as hell about this case. She gets along pretty well with her father, considering everything, but Dad is definitely the boss of the operation.  He has gradually built up this business over more than two decades, underselling the major oil companies but putting up with constant badmouthing from their salesmen ("Sure Foster is cheap, but that's because they don't meet our quality standards...")  This is the first significant product quality claim against Foster Fuels, and Dad won't let his reputation be trashed without a fight.  Making things worse, a few months after the Waltham case was filed, Foster’s sales manager had a terrible experience at an industry convention.  He was in the middle of a sales pitch to the VP of a local sand and gravel supplier when a lawyer from Waltham's law firm came up and said, "Trying to sell more of that crap antifreeze, are you?"  If there was ever any chance of settling this case early, that below-the-belt hit ended it. 


Of course, this is the same sales manager who apologized to the Waltham manager for selling him the wrong product before he'd even had the sample analyzed.  Susan observes that the plaintiff is making a big deal out of the PG vs. EG issue, but says that Foster’s technical people tell her that it doesn't make any practical difference: EG is the glycol of choice for large diesel engines for technical reasons because it’s more durable in the long run, but neither PG nor EG causes damage to rubber or neoprene.  So, the PG vs. EG issue is a complete red herring.  Still, this issue, combined with the fact that Foster antifreeze is made out of environmentally-friendly recycled products and therefore could theoretically have had an extraneous chemical in it, was enough to cause Foster to lose summary judgment.  A jury hopefully would get it straight.


On the substance of the matter, it's a mystery to everyone at Foster why so many Waltham trucks got sick all of a sudden.  Susan doesn’t have the slightest idea why, but it's pretty clear that Foster antifreeze could not have been the cause.  The only chemical Foster’s people have seen do that kind of damage to rubber and neoprene is some kind of oil or petroleum-based substance, especially when it gets hot. Maybe the few trucks that showed damage were run, getting the engines and coolant hot, before they were drained, but Susan says she doesn’t know. Susan had the antifreeze that her sales manager had returned from Waltham tested and there was no evidence that it caused any corrosion to coolant system components.  Susan believes that Foster has a very good defense, since Waltham hasn’t yet produced anyone who can identify any chemical in the Foster antifreeze that would cause this type of damage. 


Apart from liability, the plaintiff's damages aren't anything like their demand.  As far as Susan can see, damages are limited to the 21 trucks that have had engine overhauls.  Most of those overhauls would have had to have happened anyway, sooner or later; Waltham’s real cost is that it had to do the overhauls of those 21 trucks earlier than it would otherwise have done.  If the average truck was half-way to its next overhaul, the real out of pocket damages are half their bill (assuming the bill itself is accurate), or $103,000. As to the trucks that got the antifreeze but have been running fine for two years, Susan does not see how they could be "stigmatized" nor has she seen a shred of evidence to back this claim up. Maybe Susan would be willing offer something if these trucks “get sick” in the cooling systems, because it’s very unlikely that they will. 

You have made your own assessment of the case, and you aren't very impressed with Waltham’s claims.  As usual, it began with a lot of allegations which have not held up under scrutiny.  Basically, Waltham is planning to put on a "res ipsa loquitur" case, suggesting that since nothing like this had happened before and the trucks suffered unusual damage shortly after supposedly being serviced with your client's antifreeze, nothing other than the antifreeze could have caused the damage.  The plaintiff has been unable so far to produce evidence that anything in the Foster product caused damage to Waltham's trucks.  Your own expert can't find any corrosive chemical in the antifreeze samples Foster retrieved from Waltham.  It's true that oil and some petroleum-based compounds can corrode rubber and neoprene this way, especially when it gets hot, but Waltham hasn't produced any evidence that there was, in fact, any oil in the Foster antifreeze.


The Foster manager's remark about the barrels containing the wrong type of antifreeze obviously doesn't help you.  This issue seems to have been a major factor in the trial judge's decision to deny your motion for summary judgment.  But you will be able to put on an expert at trial that will say that while “wrong” antifreeze may not be as durable as the “right” kind in the long run, it will not damage rubber or neoprene.  The only point that worries you is that Foster does recycle used antifreeze collected from area garages and resells it under the Foster brand name.  The antifreeze Waltham got was recycled, and was also somewhat weaker than major-brand coolant.  Juries do sometimes start to speculate, and they might determine that some foreign chemical must have crept into the Foster product and caused Waltham's damages, or tie this into some unhappy experience they had with a “Brand X” product.  


Waltham’s damages are also much weaker than it claims.  At most, what you have is 21 vehicles that were overhauled, and your client tells you that Waltham runs its trucks into the ground, so that many of the damaged trucks would have needed an overhaul sooner or later anyway.  If the overhaul really cost $206,000, which you doubt, and if the average truck was half-way to its next overhaul, real out-of-pocket damages would be only $103,000.  You don't buy Waltham's theory that the 49 vehicles that were exposed to Foster antifreeze, but have shown no ill effects for two years, are nevertheless under some kind of "stigma" that makes them less valuable. 

By your calculations, the maximum exposure to your client in this case at the most is $206,000 for overhauls ($9,800 per truck for 21 trucks), but you're not too worried.  Whatever the total damages that might theoretically be granted, there needs to be a big discount for risk, like 50 to 75 per cent.  As to interest, you know that 12 per cent statutory interest is running on the claim, but that's only if they win.  

Foster's inside counsel seems interested in settling.  She says she can't see damages in this case going over $200,000 even if the plaintiff wins—and it won’t.  But she knows that she also would have to pay legal fees; you know fees would be at least another $50,000. The bigger issue for Foster is what a court finding against it, even in a minor amount, would do to its reputation in the region; that's a serious business problem. Susan Foster would like to settle close to $100,000, but although the case is not worth it, she’d be willing to pay closer to $200,000 to avoid the business risk, the damages exposure and legal costs, so long as a deal doesn't hurt Foster's reputation in the market.   Susan’s view is consistent with your own assessment.  If the plaintiff is reasonable, Foster will probably settle.  Otherwise, you'll continue doing your job and look for a better chance down the road. 
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� State law imposes simple interest at 12 per cent per year on any judgment, running from when the complaint was filed, two years ago.
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