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Waltham Construction Supply Corp. v. Foster Fuels

Confidential Instructions for Waltham's Outside Counsel


This is a law suit between two companies over an allegedly defective product.  Waltham Construction Corporation is a regional supplier of construction materials that runs a fleet of 150 heavy vehicles consisting mainly of dump trucks.  Waltham's vehicles are garaged in six depots.  Foster Fuels, Inc., is a family-owned business that supplies diesel fuel, oil, and related products to businesses.  For several years, Waltham had bought some of its diesel fuel from Foster.  Two years ago, Waltham needed some antifreeze, and decided to buy it from Foster. Foster delivered three barrels of antifreeze, one barrel at each of three Waltham depots.



Waltham’s mechanics put the antifreeze into the radiators of 70 of its trucks.  Two days later mechanics arrived at work to see coolant running out from underneath the garage doors.  They saw that two trucks that had been filled with Foster antifreeze were leaking badly: Virtually every rubber and neoprene component in the system, such as hoses and gaskets, was badly corroded and disintegrating.  Over the following three days, four other trucks treated with Foster antifreeze showed the same corrosion.  None of the trucks in the depots that did not receive the Foster product experienced damage and Waltham’s fleet manager, who has thirty years’ experience in the field, had never seen this type of corrosion before.  


The day after the corrosion appeared Foster's sales manager came to the Waltham depot to look at the trucks.  He remarked that the antifreeze did not look right: It was blue rather than green.  He apologized for having sent over the "wrong” antifreeze and arranged to have the unused Foster product replaced.  All the unused Foster antifreeze was taken away.


Waltham’s mechanics immediately flushed out the cooling systems of each vehicle treated with the Foster antifreeze, replacing it with the Texaco coolant that the company had used before.  Nevertheless, during the second week after the flushing, more of the Foster-treated vehicles came down with extraordinary corrosion.  In the two years since the first report of damage, the rate of failure dropped sharply, and in the last six months there has been one instance of cooling-system corrosion in a Foster-treated engine.  A total of 21 vehicles have shown corrosion damage.  Waltham asked the company that ordinarily does engine overhauls on its trucks to work on the damaged vehicles.  Because the damage was so extensive, this required a complete overhaul of each engine at a cost of $9,800 per truck.   


Several days after the first reports of corrosion, Foster sent an investigator to look at the engines and she took some damaged components away for testing.  Four months later, Foster informed Waltham that it would not pay for the damage to the vehicles because it was not able to find anything wrong with the antifreeze. Shortly afterwards Waltham filed suit against Foster, alleging that Foster was negligent in supplying Waltham with bad antifreeze.   In the suit Waltham is claiming damages as follows:
· Overhauls of 21 trucks @ $10,000 apiece



       $   210,000

· Impaired market value of the other 49 trucks @ $5,000 apiece

245,000

· Legal interest (two years @ 12%
)





110,000








Total:

        $  565,000


Foster denied the claim, pointing out that no other customers had complained of problems in the same batch and that they’d had the antifreeze tested and found no problems. Waltham’s counsel recently suggested that the parties make an effort to settle the matter, and Foster agreed to talk.

Confidential Instructions 

This is a case that started out well but has turned sour.  You'd like to settle it, but you're not sure that it can be done, at least at this point.  Waltham has been a client of your firm for several years, working with your senior partner.  You hadn't worked with this client before, but hoped to build up a relationship with them. 

At the outset, you heard a classic "res ipsa loquitur" case:  Waltham bought Texaco antifreeze for years, while buying regular gas from Foster’s; its volume with Foster’s was about 150,000 gallons per month, at a few cents less than the price from major suppliers. Foster had been pestering Waltham’s depot manager to buy Foster's private-brand antifreeze as well; this incident resulted from Foster’s first antifreeze sale to Waltham (at $150 per barrel, rather than Texaco’s $190/barrel—a pittance considering what happened). 

The damaged trucks were all serviced with Foster antifreeze; this damage showed up only in the rubber and neoprene components that come into contact with antifreeze through the cooling system, and the damage was sudden and extraordinary.  No non-Foster-treated vehicles have been affected, and no one at Waltham has ever seen this kind of damage before.  The engines are big and a complete overhaul, which is required to replace every damaged part, costs nearly $10,000 per truck.  What could be simpler?

When the client brought this case to your firm, its depot manager was predicting widespread damage to the fleet, yielding a repair bill of $700,000 ($10 K per vehicle for 70 vehicles), and resulting disruption to operations.  The damages, however, haven't held up to initial expectations.  For one thing, only 21 trucks have failed, making the out-of-pocket cost $206,000 so far and unlikely to top $250,000.  
Also, although it seems clear that the risk that the other Foster-treated vehicles will fail prematurely would hurt their market value, it turns out that your client doesn't actually sell its heavy trucks.  Instead, Waltham's practice is to run them until the frames rust out.  As a result there is no sales data to support your “lost value” argument.  Waltham did put you in touch with their truck dealer, who said that the trucks would sell for $2,000 to $3,000 less apiece because of the possibility of premature failure, but you are claiming $5,000 in lost value per truck. 

On liability, although you have an appealing "res ipsa" argument, you haven't been able to get confirmation as to exactly what in the Foster antifreeze caused the damage.  The “PG” vs. “NG” green/blue dispute is actually a red herring—Foster did supply the wrong kind of antifreeze, but what they sent was for RVs – it doesn’t have the durability need for use in trucks, but it would not damage hoses. It’s basically a weaker version of the stuff they should have sent. 

Your car mechanic has told you that the most likely culprit is oil, which will corrode rubber and neoprene, especially at high temperatures.  Given that Foster's "antifreeze" was recycled crud, it would not be at all surprising if this happened.  The Foster people have denied problems of any kind with their product and argued that the contaminant must have already been in the Waltham systems.
  You thought that a chemist could find out what was in the solution, but it turns out that your client had no samples left of the Foster product—Foster took away the partially used barrels of antifreeze and what it had left was used up by earlier testers with no results. So you have had to rely on a sample that Foster gave you. You submitted the Foster sample to a private expert, who reported that it was a weak mixture of typical antifreeze elements but did not contain oil or anything that would corrode rubber.  While this is not helpful, you doubt that the Foster sample was in fact taken from the antifreeze that they sold you.  It looks as Foster has, at a minimum, a chain-of-custody problem, or maybe has done something even more serious: switched samples on you.

      Meanwhile, the client is getting restive – complaining about paying $5K per month for litigation with “no results,” $10K for a “so-called expert who can’t find out what went wrong,” and so on. It appears that your senior partner might have been a little too optimistic about costs and outcomes when the case came in.

     What should be done now?  You were able to defeat Foster’s motion for summary judgment; based on the fact that Foster’s manager said that they sold Waltham the wrong antifreeze, the court ruled that there was a substantial factual dispute.  But more will be required at trial – although a jury of car owners might well buy the idea that if their local garage put antifreeze into their car’s radiator and the cooling system quickly failed, they’d know who to blame. 

     It'll be difficult to prove hard damages much above the actual out-of-pocket repair cost of $206K, but even that number is soft. Foster is also arguing that since the typical Waltham truck is half of its way to a mandatory overhaul, Waltham actually lost only half the repair cost—a repaired truck can now go twice as long before its next overhaul. So, they say, the real out of pocket damages are half 206, or $103K.

     The "lost market value" theory (the 49 undamaged vehicles at $2,000-3,000 per vehicle) might be worth $100,000 more.  Mandatory legal interest now totals 24 per cent, or about $75,000 on top of the $306,000 in basic damages, for a total of $380,000.   Given that you have perhaps a one-in-three chance of winning, the case is probably worth $100,000 to $150,000, but it will cost your client about $50,000 more to try the case, so the net recovery would be lower.  Your client has grumblingly given you authority to settle “provided it’s in the six figures!” This means that anything over $100K would be acceptable, although to keep the client content you probably need to do a good deal better than that. 
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� 	State law imposes simple interest at 12 per cent per year on any judgment, running from the date of the injury. 










