 Orlen v. Bryson



Confidential information for Orlen

Orlen Development Co. sued Bryson Contractors Inc. based on Bryson’s allegedly faulty installation of piping in an office complex Orlen was developing. Orlen says that the errors required Orlen to open up the walls in 20 offices, incurring considerable expense and disrupting tenants. Bryson’s owner and CEO, John Bryson, was angry that Orlen immediately hired another contractor to do the repair job.  Bryson acknowledged privately to his attorney that the cost of the repair was “not far above market,” but stated that he could have done it more cheaply if given the chance, as he had excess capacity at the time. 

Bryson wanted to settle with Orlen and pursue claims against his plumbing subcontractor and asked his lawyer to discuss settlement with Orlen’s counsel. Under a settlement negotiated by counsel, Bryson was to pay 80% of the cost of Orlen’s repairs to its complex. Orlen was to provide records of tenant complaints and repairs performed, and cooperate in any litigation with the plumbing subcontractor. Bryson’s attorney was certain that Orlen’s attorney represented that he had Orlen’s authority to settle. Orlen’s attorney agreed to write up the settlement and prepare standard releases and stipulations. The attorneys would then meet to review and approve language, and the completed documents would be executed by the clients.


The attorneys meet to review the documents. The agreement provided by Orlen’s attorney provides for Bryson to pay 90% rather than 80% of the repair cost.


You are the Orlen lawyer. You privately feel bad about this, but your client just blew up at the idea of paying you and also getting less than full compensation—which he pointed out was not really full, because he had an enormous mess on his hands dealing with unhappy tenants, coordinating repairs, etc., none of which is included in the repair cost that he’s not even now getting fully paid. In this economy, having unhappy tenants is not just a nuisance—it creates big risks to his entire company, should they walk on their leases.


Your guy just has to have a better deal than 80%. You might conceivably go to 85, but 90 would be much, much better. You’d even take the money over, say, a year, if you got at least half up front and a full 90% eventually. 


You would also do what you could to help Bryson go after his subcontractor, who in fact is the one who really screwed up, as long as it didn’t upset the tenants. Providing full documents is fine—you already have them. Orlen would encourage the tenants to cooperate with affidavits and even testimony, though he truly hopes it would not go as far as depositions. However, if Bryons’ lawyer wants to talk with tenants or make other requests he will have to go through you or another Orlen representative, to insure the tenants are not nitpicked to death. You won’t give formal security for this, although payment over time or maybe if you had to an arbitration clause, would be a kind of security.

Prepare to discuss and negotiate this issue with the Bryson representative. 
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